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Responses to the 2020 Accountability Report
questionnaire

ARGENTINA

ASSET RECOVERY

Please provide a brief overview of the current asset recovery
framework in place. Please consider including entities involved,
their roles and the interaction between them, and domestic laws
in place that encourage and facilitate international cooperation.
Where applicable, this can be provided in the form of links to other
reviews or published work.

Criminal forfeiture is provided by article 23 of the National Criminal Code
and it can be applied for all the offenses foreseen in that code or in
special criminal laws. Under this provision the things that have served to
commit the crime and the things or profits that are the product, or the
benefit of the crime can be forfeited with the criminal conviction.
Requiring a conviction only judges can order the assets forfeiture.

To ensure the confiscation of the property or assets during the criminal
process until the conviction, article 23 also allows judges to order, from
the beginning of the judicial proceedings, sufficient precautionary
measures to ensure.

Forfeiture under article 23 of the NCC can also be addressed to third
parties who has benefited from the proceeds or the benefit of the crime
free of charge, and or when the author or the participants have acted as
someone’s agent or representative, members or administrators of a legal
person, and the proceeds or the benefit of the crime have benefited the
principal or the legal person, the forfeiture shall be pronounced against
these.

Even though the NCC does not provide in an express manner the scope
of the forfeiture of the gains of an offense, the jurisprudence settle that
the principle behind the confiscation is to avoid a crime to produce
benefits, and those benefits were the direct and also the indirect
proceeds of a crime, even the assets in which the profit could have
transformed.

The Corporate Liability Law 27 401 (CLL) which entered into force in
March 2018 also provides the confiscation for legal entities applying the
provisions of the NCC.
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Law No. 26 683 introduced into the NCC the paragraph 7° of article 23,
and article 305 which allows the definitive confiscation, without or before
the criminal conviction in the case of the forthcoming offenses:

- Terrorist acts,

- Terrorism financing,

- Money laundering,

- Provide and/or use privilege information in securities operations,
- Fraudulent operation over securities

In such cases, however, it is necessary to verify the illegal origin of the
assets, or of the criminal facts to which they were linked, and the
accused:

- cannot be prosecuted due to death,
- escape,

- prescription or any other reason for suspension or termination of the
criminal action,

- orwhen the defendant has recognized the origin or illicit use of the
goods.

On January 22nd, 2019, the Procedural Regime for the Civil Action of
Expiration of Ownership was published as Annex | of Decree of necessity
and urgency No. 62/2019 (DNU 62/19) (Annex 2). This regime intends to
provide the Public Prosecutor’s Office (PPO) with the legal instruments
suitable to effectively obtain the expiration of ownership of assets that
would have been obtained through the commission of a crime, as well as
their profits and benefits. Article 5 of the Procedural Regime has a wide
scope, allowing for the confiscation of the bribe, any asset in which the
amount of the bribe was transformed or converted, partially or totally,
and the income, rents, yields, profits and other benefits derived from the
previously mentioned assets (whether they be derived from the original
bribe or the assets into which they were converted or transformed).

It is an autonomous and independent mechanism of the criminal
process, and as it is civil it is of a patrimonial and inrem nature. It is
autonomous from the criminal case because it does not require a prior
conviction, and it can even proceed in the case of a criminal dismissal.

A direct relationship between the assets and the crime is not needed in
this action. But it is to have a suspicion based on the commission of a
serious crime (listed in article 6 of DNU 62/2019).

Faced with this suspicion, the State may question the ownership of a
property incorporated into the defendant's assets after the date of the
alleged commission of a crime and that does not reasonably correspond
to the income of its holder, possessor or owner, or that represents an
unjustified capital increase. These elements allow us to consider that
they come directly or indirectly from an investigated crime. Faced with
the verification of these elements, it is the defendant who will have to
prove the lawful origin of his assets. The quality of the defendant subject
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A.2.

in the extinction of domain is independent of that of the author or
participant of the predicate offense.

If possible, please provide statistics relevant to asset recovery
efforts in your country in recent years. This may include number of
cases filed, number of cases which are ongoing, number of cases
which are resolved, number of cases in which assets have been
returned, etc. Where applicable, this can be provided in the form
of links to other reviews or published work.

The joint work of the General Directorate for Asset Recovery and
Forfeiture of Assets (DGRADB) with the Attorney General's Offices
throughout the country, allowed the immobilization of assets through
different precautionary measures, in order to enforce the embargoes
ordered for more than 111 billion pesos in federal justice. Below are the
measures requested and obtained according to the type of good during
the period 2017-2019, both in the country and abroad:

Requested Obtained
- Dollars 15,379,922 20,744,023
- Arg. Pesos 160,752,021 152,645,564
- Properties 738 507
- Cars 2,109 317
- Motorcycle vehicle 175 164
- Machinery 19 3
- Boats 24 20
- Aircraft 5 0

Specifically, in relation to cases related to crimes of corruption in both
the public and private sectors in which the DGRADB intervened, the
following assets were identified and guarded:

Requested Obtained
- Dollars 13.103.629 18.467.730
- Arg. Pesos 160.341.660 152.235.203
- Properties 45] 373
- Cars 1840 157
- Motorcycle vehicle 165 163
- Machinery 19 3
- Boats 22 20
- Aircraft 5 0
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Public Corruption Cases

Requested Obtained
- Dollars 1.708.488 7.285.632
- Arg. Pesos 26.074.021 16.513.075,51
- Properties 283 232
- Cars 1690 92
- Motorcycle vehicle 2 1
- Machinery 0 0
- Boats 8 10
- Aircraft 5 0

On the other hand, early intervention in complex cases allowed the
generation of novel judicial precedents in relation to adequate
precautionary measures for this type of crime, such as those that affect
complex legal structures, aimed at stopping the commission of the
crime and preventing obtaining a profit from it. The results obtained in
this regard are listed below:

Requested Obtained
- Freezing / seizure of bank assets 526 372
- Intervention of legal persons 67 51
- General property inhibition 265 371
- Prohibition of Innovating in Trusts 17 21
- Injunctions 16 15
- Prohibition to innovate Safe 5 5

Deposit Boxes

-  Embargo/ prohibition to innovate 181 141

of shareholder composition

Definitive seizures have been obtained in complex cases, within the
framework of the technical assistance and collaboration that the
Directorate provides to the Federal Prosecutors that act in the trial
stages. The detail is presented below:

ltem Seized (2017-2019) Amount
- Real Estate Property 92
- Vehicles 66
- Aircraft 4
- Argentine pesos 2.792.962
- Dollars 1.329.085
- Euros 8.145
- Corporate participations 49
- Bankassets 15

Of the total of the assets definitively seized, it should be noted that
numerous cases respond to “civil forfeiture” or seizures without the need
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for a criminal conviction (art. 305 PC) that were obtained in cases of
money laundering from international drug smuggling.

In general terms, in the period 2017-2019, assets were immobilized
abroad according to the following detail:

ltem Seized (2017-2019) Amount
- Real Estate Property 19
- Vehicles 5
- Boats 1
- Dollars 9.974.194,00
-  Euros 3.996.777,28

-  Bank assets 19

A.3. If applicable, please briefly outline key updates to the asset
recovery and mutual legal assistance framework related to
corruption in your country since the executive summary/country
report under the UNCAC Implementation Review Mechanism and
the latest version of your FATF Mutual Evaluation report was
published.

The OECD WGB considered Recommendation 4(e) — partially
implemented, because support on asset recovery is provided to
prosecutors through the PPQO’s General Directorate of Asset Recovery
and Confiscation (DRADB) in the Public Prosecutor’s Office and General
Directorate for Economic and Financial Advice in Investigations (DAFI).
The WGB recognized that this should help ensure that confiscation is
routinely ordered in foreign bribery cases.

Questions relevant to the Nine Key Principles on Asset Recovery'

A.4. Has your country engaged in the proactive pursuit of cases, for
example through peer-to-peer outreach, rather than waiting to
receive a mutual legal assistance (MLA) request? Please elaborate,
and provide representative examples where possible2.

N/A

'We have not referenced content covered by the majority of principles for the following reasons:

e Principle 2: Covered in the review of arts. 14 and 52 of UNCAC and the assessment of FATF Recs. 9 to 21.

e Principle 3: Covered in the review of arts. 39 and 40 of UNCAC and the assessment of FATF Recs. 29 to 31.
e Principle 5: Covered in the review of Ch. IV of UNCAC and the assessment of FATF Recs. 36 to 40.

Certain principles have been included despite coverage of the broader topic in UNCAC reviews for specific
insights on challenging aspects of asset recovery to be drawn out.

2You may refer to principles 1and 7e in the “Nine Key Principles on Asset recovery” in providing your response.
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A.5.

A.6.

A7.

A.8.

A.9.

If possible, please provide an overview of constraints or barriers
you have encountered (if any) in pursuing such action.

Has your country established focal points of contact for law
enforcement to facilitate formal and informal communication in
asset recovery cases? Please elaborate.?

In November 2019, the lbero-American Association of Public Ministries
(AIAMP), created the AIAMP “s Working Group on Forfeiture and Domain
Extinction, aimed to provide mutual technical and legal assistance for
illicit assets recovery among the PPO members. This WG was formally
launched last August with the participation in a virtual meeting of the
focal points of Andorra, Argentina, Bolivia, Brazil, Colombia, Chile,
Spain,Honduras, México, Portugal, Paraguay,and Uruguay.

If possible, please provide an overview of constraints or barriers
you have encountered (if any) in establishment of these focal
points.

Please provide a brief overview of your country’s experience in the
use of existing networks(policy or operational), such as UNCAC
COSP and its subsidiary bodies, Interpol/StAR, International
Corruption Hunters Alliance, CARIN, and the meeting of law
enforcement authorities at the OECD, amongst others, to facilitate
multi-jurisdictional cooperation over the past five years. For
example, this may include the frequency of use, platforms which
are most employed and the extent to which use has facilitated
resolution of asset recovery cases.*

The PPO routinely participates in the OECD LEOs meetings, and it is the
chair of the OECD Latin-American and Caribbean Law Enforcement
Network (LAC-LEN)

If possible, please provide an overview of constraints or barriers
you have encountered (if any) in use of these networks.

You may refer to principle 7b in the “Nine Key Principles on Asset recovery” in providing your response
“You may refer to principle 7c in the “Nine Key Principles on Asset recovery” or your answers provided under art.
54(1)(c) of your second cycle UNCAC reviewin providing your response

8
www.g20.0rg



A.10. Please comment on whether your country allows for non-
conviction based (NCB) confiscation to take place for asset
recovery purposes, and whether NCB methods apply in a limited
number of cases or more broadly. If possible, please provide
representative examples of successful cases using this techniques.

Law No. 26 683 introduced into the NCC the paragraph 7° of article 23,
and article 305 which allows the definitive confiscation, without or before
the criminal conviction in the case of the forthcoming offenses:

- Terrorist acts,

- Terrorism financing,

- Money laundering,

- Provide and/or use privilege information in securities operations,
- Fraudulent operation over securities

In such cases, however, it is necessary to verify the illegal origin of the
assets, or of the criminal facts to which they were linked, and the
accused:

- cannot be prosecuted due to death,
- escape,

- prescription or any other reason for suspension or termination of
the criminal action,

- or when the defendant has recognized the origin or illicit use of
the goods.

On January 22nd, 2019, the Procedural Regime for the Civil Action of
Expiration of Ownership was published as Annex | of Decree of necessity
and urgency No. 62/2019 (DNU 62/19) (Annex 2). This regime intends to
provide the Public Prosecutor’s Office (PPO) with the legal instruments
suitable to effectively obtain the expiration of ownership of assets that
would have been obtained through the commission of a crime, as well as
their profits and benefits. Article 5 of the Procedural Regime has a wide
scope, allowing for the confiscation of the bribe, any asset in which the
amount of the bribe was transformed or converted, partially or totally,
and the income, rents, yields, profits and other benefits derived from the
previously mentioned assets (whether they be derived from the original
bribe or the assets into which they were converted or transformed).

It is an autonomous and independent mechanism of the criminal
process, and as it is civil it is of a patrimonial and inrem nature. It is
autonomous from the criminal case because it does not require a prior
conviction, and it can even proceed in the case of a criminal dismissal.

A direct relationship between the assets and the crime is not needed in
this action. But it is to have a suspicion based on the commission of a
serious crime (listed in article 6 of DNU 62/2019).

SYou may refer to principle 4 in the “Nine Key Principles on Asset recovery” in providing your response
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Al

A2,

A.13.

Faced with this suspicion, the State may question the ownership of a
property incorporated into the defendant's assets after the date of the
alleged commission of a crime and that does not reasonably correspond
to the income of its holder, possessor or owner, or that represents an
unjustified capital increase. These elements allow to consider that they
come directly or indirectly from an investigated crime. Faced with the
verification of these elements, it is the defendant who will have to prove
the lawful origin of his assets. The quality of the defendant subject in the
extinction of domain is independent of that of the author or participant
of the predicate offense.

If possible, please provide an overview of constraints or barriers
you have encountered (if any) in use of such techniques.

If possible, please provide an overview of any other new measures
your country has implemented which allow for increased flexibility
in asset recovery, andwhich could be beneficial to share with the

group.

Has your country established specialized asset recovery teams of
investigators and prosecutors?¢ If so, please provide a brief
overview of the set-up of such teams, and any relevant statistics
to indicate their effectiveness if possible.”

Yes, the Public Prosecutor's Office (PPO) assumed that in the field of the
fight against foreign bribery and organized crime it is essential, not only
to address the actions against the perpetrators who took partin a
criminal structure, but also against the assets that fund them, as well as
the gains generated by crime. In order to ensure the confiscation of such
gains it is necessary to take the pertinent measures to secure the assets
from the beginning of any investigation.

In this line, General Resolutions PGN No. 129/2009 and No0.134/2009,
informed in previous instances, were thought. Both are aimed to carry
out a comprehensive patrimonial investigation since the beginning of
the criminal investigation, as well as the promotion of timely
precautionary measures to achieve the preventive freezing of assets.

From the different special prosecutorial units operating within the AG's
Office, in coordination with the General Directorate of Asset Recovery

and Confiscation (hereinafter DRADB), which was created by Resolution
PGN No. 339/2014 and then received a greater status by Resolution PGN

6ln some jurisdictions, an asset recovery office may fulfil this role.
You may refer to principle 6 in the “Nine Key Principles on Asset recovery” in providing your response
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A.l4.

A.15.

A.16.

A17.

No. 2636/2015, the PPO it is actively working on the frame of a criminal
policy leading to ensure the confiscation from the early stages of any
investigations.

In the last couple of years, the DRADB has reinforced its intervention in
complex crime cases obtaining results in the identification and seizure of
assets. In the framework of its functions aimed to promote a proactive
asset recovery policy, in 2017 the DRADB published the “Guideline of
Preventive Measures for Asset Recovery”15. This guide is presented as a
useful tool with the objective of displaying the particularities of the
investigation for the recovery of assets, linked to the early adoption of
precautionary measures aimed at securing assets during the criminal
process. At the same time, it incorporates a theoretical and practical
analysis of the multiple challenges that this crucial strategy presents.

If possible, please provide an overview of constraints or barriers
you have encountered (if any) in set up of such teams.

Is your country providing technical assistance to other
jurisdictions on building up expertise in asset recovery (how to
trace, restrain and confiscate the proceeds of corruption),
including training or mentorship programmes? If yes, please share
examples.®

N/A

Is your country collecting and sharing information on asset
recovery cases to demonstrate functionality of the system? Is
information being shared within existing forums, such as the
UNCAC Asset Recovery Working Group, the OECD Anti-Bribery
Working Group or CARIN and similar networks?Please provide a
brief overview of such efforts®.

N/A

If possible, please provide an overview of constraints or barriers
you have encountered (if any) in collecting and sharing such data.

8You may refer to principle 8 in the “Nine Key Principles on Asset recovery” in providing your response

"Where possible, countries may share their response to the questionnaire developed by the Stolen Asset
Recovery Initiative (StAR), “StAR Data Collection : International Asset Recovery Efforts in Corruption Cases, 2010—
2019". You may refer to principle 9 in the “Nine Key Principles on Asset recovery” in providing your response
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Questions relevant to theG20 High-Level Principles on Mutual Legal
Assistance’™

A.18. Is your country providing up-to-date and accessible information
regarding procedural requirements for MLA? If possible, please
provide an overview of the channels through which this is being
achieved (e.g. through the StAR Asset Recovery Guides, or other
government websites) and the relevant links."

N/A

A.19. Has your country conducted, or developed mechanisms for, joint,
related or parallel investigations with other jurisdictions in the
past five years? Please elaborate. If such investigations have been
conducted or such mechanisms have been developed, if possible,
please share examples of successful cases that led to criminal
prosecution and/or the denial of safe havento a conviction-based
or non-conviction-based confiscation order, and relevant
statistics.”

Argentina has conducted parallel investigations with other jurisdictions
in the past years.

The Argentine Public Prosecutor's Office (PPO) has elaborated a guide
that summarizes its vision and experiences in joint investigation teams
(recently updated), that is available online (in Spanish):

https://www fiscales.gob.ar/wp-content/uploads/2020/05/Equipos-
conjuntos_2020 _22-5-v3.pdf

The most important experience until now is a Joint Investigation Team
with Spain and Italy.

In a drug-related criminal investigation, Argentina, Spain and Italy signed
the extension of the agreement of a joint investigation team between
Spanish and Italian authorities, to incorporate the participation of the
Argentine authorities.

As a result, a transnational criminal organization was disrupted, in the
framework of 73 raids carried out simultaneously in Argentina and Spain,
where 35 people were arrested.

Also, the PPO demanded the extinction of property and money
ownership of the drug-related criminal organization that operated in

OPrinciples 1,2 and 5 are directly covered in the review of Ch. IV and more specifically arts. 43, 46 and 48 and the
assessment of FATF Recs. 37 and 40. They are hence not covered here. Principle 4 is included despite coverage
of the broader topics in UNCAC reviews for specific insights on challenging aspects of asset recovery to be
drawn out.

You may refer to principle 3 in the “G20 High-Level Principles on Mutual Legal Assistance” in providing your
response

2You may refer to principle 4 in the “G20 High-Level Principles on Mutual Legal Assistance” in providing your
response
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https://www.fiscales.gob.ar/wp-content/uploads/2020/05/Equipos-conjuntos_2020_22-5-v3.pdf
https://www.fiscales.gob.ar/wp-content/uploads/2020/05/Equipos-conjuntos_2020_22-5-v3.pdf

A.20.

A.2l.

Peru, Spain, Italy and Argentina, concerning a total of 190 assets valued at
about $ 800 million that include high-end vehicles, property, jewelry and
cash - among others - belonging to the members of the transnational
criminal organization.

The PPO is working on the conformation of several JITs, in particular after
the entry into force of the Acuerdo Marco de Cooperacion entre los
Estados Partes del MERCOSUR y Estados Asociados para la creacion de
Equipos Conjuntos de Investigacion (Frame Cooperation Agreement of
MERCOSUR and associated States for the creation of JITs).

Although the possibility of forming these teams is already provided for in
the United Nations Conventions against Transnational Organized Crime
and against Corruption, this specific treaty regulates in detail the tool of
JITs, facilitating its implementation and operation.

The treaty is available online (in
Spanish): http://servicios.infoleg.gob.ar/infoleginternet/anexos/230000-
234999/233016/nhorma.htm

Argentina participated in the elaboration of documents in the
framework of the Network on Cooperation (REDCOOP) from the lbero-
American Association of Public Ministries (AIAMP), that tend to be
further tools to simplify and clarify the implementation and operation
of JITs.

If possible, please provide an overview of constraints or barriers
you have encountered (if any) in conducting such investigations
or setting up such mechanisms.

Has your country developed or reviewed domestic legislation or
practices to enable greater flexibility in providing assistance in
execution of asset recovery requests from other jurisdictions? If
so, please share examples based on your country’s experience.”

The Argentine Public Prosecutor's Office (PPO) has elaborated a guide
that summarizes its vision and experiences of the Argentine Republic in
spontaneous exchange of information and direct cooperation between
institutions, in particular between law enforcement authorities, that is
available online (in Spanish): https://www.mpf.gob.ar/cooperacion-
ai/files/2017/09/Gu%C3%ADa-sobre-Intercambio-de-Informaci%C3%B3n-
y-Remisi%C3%B3n-de-Informaci%C3%B3n-Espont%C3%Alnea.pdf

Requests for direct cooperation have grown exponentially since 2017,
registering an important increase since the COVID19 pandemic.

BYou may refer to principles 3 and 4 in the “G20 High-Level Principles on Mutual Legal Assistance” in providing
your response
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http://servicios.infoleg.gob.ar/infolegInternet/anexos/230000-234999/233016/norma.htm
http://servicios.infoleg.gob.ar/infolegInternet/anexos/230000-234999/233016/norma.htm
https://www.mpf.gob.ar/cooperacion-ai/files/2017/09/Gu%C3%ADa-sobre-Intercambio-de-Informaci%C3%B3n-y-Remisi%C3%B3n-de-Informaci%C3%B3n-Espont%C3%A1nea.pdf
https://www.mpf.gob.ar/cooperacion-ai/files/2017/09/Gu%C3%ADa-sobre-Intercambio-de-Informaci%C3%B3n-y-Remisi%C3%B3n-de-Informaci%C3%B3n-Espont%C3%A1nea.pdf
https://www.mpf.gob.ar/cooperacion-ai/files/2017/09/Gu%C3%ADa-sobre-Intercambio-de-Informaci%C3%B3n-y-Remisi%C3%B3n-de-Informaci%C3%B3n-Espont%C3%A1nea.pdf

The PPO has published a report on the evolution of this tool, available
online (in Spanish): https://www.fiscales.gob.ar/wp-
content/uploads/2020/07/Cooperaci%C3%B3n_27-20_V2.pdf

In recent years, the PPO signed several cooperation agreements with
other Public Ministries. But the main turning point is the cooperation
agreement that was signed in the framework of the lbero-American
Association of Public Ministries (AIAMP).

Within the framework of the fight against transnational organized crime,
this tool allows the prosecutors who are members of the Public
Ministries members of the AIAMP to request and obtain information in
an agile and direct way, always within the scope of their respective
powers. Such cooperation will be carried out without prejudice to formal
legal assistance in criminal matters, which will be provided in accordance
with the obligations and principles of international law and in
accordance with the internal legislation of each State and the applicable
International Treaties or Conventions.

The PPO is an active member of IberRed and the AIAMP “s Network on
Cooperation (REDCOOP).

The International Cooperation Working Group was created in 2016 at the
Lisboa Assembly, with the objective to improve procedures and seek
agile and efficient solutions to facilitate criminal judicial assistance and
extradition procedures. This group is also in charge of proposing AIAMP
tools and means of work. At the XXVII Ordinary General Assembly, held in
Asuncion (Paraguay) in 2019, it was agreed to convert the Working Group
into a Permanent Network.

The AIAMP's REDCOOP published a Use Guide to the Agreement.
Argentina participated in the elaboration of the document, which is
available online (in

Spanish): https://www.mpf.gob.ar/cooperacionjuridica/files/2019/11/Gu%C3
%ADa-de-Uso-del-Acuerdo-de-CooperacinC3%B3n-Interinstitucional-
entre-los-Ministerios-P%C3%BAblicos-y-Fiscales-Miembros-de-la-

AIAMP.pdf
Also, the PPO participated in the signing of a bilateral agreement

between the Argentine Republic and the Eastern Republic of Uruguay
for the disposal of forfeited assets.

Holistic questions

A.22. Based on your response to the previous questions in this section,
or otherwise, have you identified any gaps or weaknesses in the
area of asset recovery and mutual legal assistance which could be
addressed by the G20 ACWG in the future?

14
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https://www.mpf.gob.ar/cooperacionjuridica/files/2019/11/Gu%C3%ADa-de-Uso-del-Acuerdo-de-Cooperaci%C3%B3n-Interinstitucional-entre-los-Ministerios-P%C3%BAblicos-y-Fiscales-Miembros-de-la-AIAMP.pdf
https://www.mpf.gob.ar/cooperacionjuridica/files/2019/11/Gu%C3%ADa-de-Uso-del-Acuerdo-de-Cooperaci%C3%B3n-Interinstitucional-entre-los-Ministerios-P%C3%BAblicos-y-Fiscales-Miembros-de-la-AIAMP.pdf
https://www.mpf.gob.ar/cooperacionjuridica/files/2019/11/Gu%C3%ADa-de-Uso-del-Acuerdo-de-Cooperaci%C3%B3n-Interinstitucional-entre-los-Ministerios-P%C3%BAblicos-y-Fiscales-Miembros-de-la-AIAMP.pdf
https://www.mpf.gob.ar/cooperacionjuridica/files/2019/11/Gu%C3%ADa-de-Uso-del-Acuerdo-de-Cooperaci%C3%B3n-Interinstitucional-entre-los-Ministerios-P%C3%BAblicos-y-Fiscales-Miembros-de-la-AIAMP.pdf

A.23.

A.24.

B.1.

B.2.

If possible, can you outline any specific ways in which the G20
ACWG could address these gaps or weaknesses in the future?

Aside from examples already given, has your country
implemented any new initiatives related to asset recovery / MLA
which you would like to share with the group?

N/A

DENIAL OF SAFE HAVEN

Please provide a brief overview of the current policies, legal
frameworks and enforcement measures in place for denial of entry
in your country. In particular, has your country defined corrupt
practices or offences triggering denial of entry? Where
appropriate, you may refer to your response in the “Denial of Entry
Arrangements in G20 DoEEN Member States” (2017) publication,
and outline any relevant updates.

N/A

If applicable, please briefly outline key updates to the framework
for denial of safe haven and international cooperation on persons
sought for corruption in your country since the executive
summary of your first cycle review under the UNCAC
Implementation Review Mechanism was published.

15
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Questions relevant to theG20 Common Principles for Action: Denial of
Safe Haven™

B.3.

B.4.

B.5.

B.6.

If available, please cite examples of enforcement measures taken
to deny entry to individuals under the laws or policies outlined in
question B.1. If possible, please include any relevant statistics.”

N/A

If possible, please provide an overview of constraints or barriers
you have encountered (if any) in implementation of policies, legal
frameworks and enforcement measures in place for denial of entry
in your country.

In the past five years, has your country denied entry absent a prior
conviction to family members or to close associates who have
derived personal benefit from corrupt behavior of the principal
target (for example, by broadening the definition of corrupt
persons to capture such individuals)? Please provide examples
and available statistics if possible.’

N/A

If possible, please provide an overview of constraints or barriers
you have encountered (if any) in denying entry absent a prior
conviction to family members, or to close associates who have
benefited from corrupt acts, as referenced in B.5.

“For this HLP, questions relating only to principles 4-7 have been included as principles 1-3 do not contain
concrete commitments for action by the group.

SYou may refer to principles 4 and 5 in the “G20 Common Principles for Action: Denial of Safe Haven” in
providing your response

'8You may refer to principles 6 & 7 in the “G20 Common Principles for Action: Denial of Safe Haven” in providing
your response
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Questions relevant to theG20 High Level Principles on Cooperation on
Persons Sought for Corruption and Asset Recovery"

B.7.

B.8.

Has your country reviewed relevant immigration programmes or
policies to prevent them from being abused by persons seeking
safe haven for themselves and their proceeds of crime? If so,
please provide a brief overview of results of such a review, and
subsequent action taken. This can be provided in the form of links
to relevant reviews or published work.'®

N/A

If possible, please provide an overview of constraints or barriers
you have encountered (if any) in conducting such a review.

Holistic questions

B.9.

B.10.

B.1.

Based on your response to the previous questions in this section,
or otherwise, have you identified any gaps or weaknesses in the
area of denial of safe haven which could be addressed by the G20
ACWG in the future?

If possible, can you outline any specific ways in which the G20
ACWG could address these gaps or weaknesses in the future?

Aside from examples already given, has your country
implemented any new initiatives related to denial of safe haven
which you would like to share with the group?

7Principles 1,2, and 4-9 contained overlap with principles previously covered in this questionnaire and the work
of the Denial of Entry Experts Network. They are hence not covered here.

'8You may refer to principle 3 in the “G20 High Level Principles on Cooperation on Persons Sought for Corruption
and Asset Recovery” in providing your response.
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C..

c.2.

C.3.

GENERAL QUESTIONS

Has your country completed the first and second cycles of the
UNCAC Implementation Review Mechanism as a State partyunder
review? Please indicate the status of each cycle (begun or
completed), and if possible, please indicate if your country remains
committed to making use, on a voluntary basis, of the options in
its terms of reference, including: hosting country visits; involving
the private sector, academia and civil society, including by inviting
them to country visits; publishing the full reports of reviews and
self-assessment checklists.

Regarding the UNCAC Implementation Review Mechanism, Argentina has
completed its First Cycle and has begun the corresponding Second Cycle
which is still under development.

The second cycle report is being consolidated and revised, as a new
administration took office in December 2019 and several changes were
made to the institutional structure of the National Public Administration.

Regarding the last question, Argentina maintains its commitment to make
use of all the options in its terms of reference. This has also been expressed
in the multilateral meeting between Argentina, the evaluating countries
and the UNCAC Secretariat.

Is your country party to the OECD Anti-Bribery Convention? If not,
please give an update on steps taken by your country to
participate actively with the OECD Working Group on Bribery for
possible adherence to the OECD Anti-Bribery Convention. If so,
please give an update on the status of your country in the OECD
Anti-Bribery Convention peer review process as a country under
review.

The Argentine Republic is part of the OECD Anti-Bribery Convention
since 2001 and was assessed in the framework of the Phase 3bis (follow-
up) and the Phase 1bis of the Working Group on Bribery in June 2019.

Furthermore, Argentina is going to have to report to the Working Group
on the compliance with certain Recommendations of the Phase 3bis
follow-up report in June 2021 and is going to be evaluated in the
framework of the Phase 4 in March 2024.

Are there any national developments related to other work
conducted by the ACWG which you would like to highlight? Please
outline developments related to one topic.
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AUSTRALIA

Asset recovery

Please provide a brief overview of the current asset recovery
framework in place. Please consider including entities involved,
their roles and the interaction between them, and domestic laws
in place that encourage and facilitate international cooperation.
Where applicable, this can be provided in the form of links to other
reviews or published work.

At a Commonwealth level, asset recovery generally takes place under the
Proceeds of Crime Act 2002 (Cth) (the POC Act), which provides a
scheme to trace, restrain and confiscate property that has a sufficient
connection to a foreign offence, Commonwealth offence or other
offences under Commonwealth legislative power. Australian States and
Territories also have similar schemes in their jurisdictions.

The POC Act creates mechanisms for conviction-based confiscation,
enabling the recovery of assets associated with a crime after a conviction
for that crime is secured, and non-conviction based confiscation,
allowing the restraint and confiscation of assets where a link to crime
can be established to a civil standard of proof without needing to secure
a criminal conviction. Asset confiscation can also be person-directed,
targeting the assets under an offender’s effective control, or asset
directed, targeting an asset linked to crime without needing to identify a
specific offender. Authorities can also apply for pecuniary penalty orders
to confiscate the value of the benefit a person has derived from crime,
ensuring that these benefits can be confiscated even if tainted property
cannot be located or if it has been expended or otherwise disposed of.

POC Act investigations are carried out by the Criminal Assets
Confiscation Taskforce (CACT), a multi-agency taskforce made up of the
Australian Federal Police, Australian Taxation Office, Australian Criminal
Intelligence Commission and the Australian Transaction Reports and
Analysis Centre. These matters are litigated by the Criminal Assets
Litigation team on behalf of the Commissioner of the Australian Federal
Police and, in a narrow range of matters, by the Commonwealth Director
of Public Prosecutions.

The Official Trustee in Bankruptcy is responsible for preserving the value
of seized property and crediting the sale proceeds of confiscated
property to the Confiscated Assets Account, from which it is
subsequently used for law enforcement, crime prevention, drug
treatment and drug diversion programs.

Information relating to asset confiscation cases can also be transmitted
in certain circumstances, without the involvement of formal
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A.2.

A.3.

Government-to-Government requests, on a police-to-police or agency to
agency basis.

Section 266A of the POC Act also allows information obtained under the
investigation powers in that Act to be proactively provided to a foreign
country in certain circumstances related to the investigation and
prosecution of serious offences and the recovery of the proceeds of
crime.

If possible, please provide statistics relevant to asset recovery
efforts in your country in recent years. This may include number of
cases filed, number of cases which are ongoing, number of cases
which are resolved, number of cases in which assets have been
returned, etc. Where applicable, this can be provided in the form
of links to other reviews or published work.

Australia, through the Australian Federal Police (AFP), does not currently
keep separate asset recovery statistics based on corruption offences
alone. As such, the following statistics relate to all proceeds of crime
litigation, not just those with a link to corruption.

As at 30 June 2020, the Commissioner of the AFP was litigating 109
proceeds of crime matters in relation to a variety of crime types,
including those linked to corruption. In the 8 year history of the CACT in
excess of AUD900mM of criminal assets have been restrained, with over
AUD250m restrained in the 2019-2020 financial year alone.

Australia is not in a position to provide further statistics.

If applicable, please briefly outline key updates to the asset
recovery and mutual legal assistance framework related to
corruption in your country since the executive summary/country
report under the UNCAC Implementation Review Mechanism and
the latest version of your FATF Mutual Evaluation report was
published.

Unexplained wealth laws allow law enforcement to apply to a court to
restrain and forfeit wealth that cannot be linked to a legitimate source.
These laws exist in all Commonwealth, state and territory jurisdictions
and can be a powerful tool in targeting assets linked to corruption.

On 10 December 2018, the National Cooperative Scheme on Unexplained
Wealth came into force. The Scheme expands Commonwealth
unexplained wealth orders, allowing the Australian Federal Police to use
a single unexplained wealth regime to target assets of corrupt entities
rather than the patchwork of orders that would otherwise be sought
amongst Commonwealth, State and Territory authorities. The Scheme
also creates new equitable sharing arrangements to encourage
cooperation between domestic law enforcement authorities in asset
confiscation cases.

20
www.g20.0rg



The Scheme also enhances the operation of State and Territory
unexplained wealth laws by:

e granting new information-gathering powers allowing State law
enforcement to compel the production of information or
documents anywhere in Australia through applying for
production orders and issuing notices to financial institutions, and

e allowing for the use of lawfully intercepted information in
unexplained wealth matters, ensuring that relevant information
that has been lawfully intercepted can be used to support
unexplained wealth investigations and litigation.

Questions relevant to the Nine Key Principles on Asset Recovery®

A.4. Has your country engaged in the proactive pursuit of cases, for
example through peer-to-peer outreach, rather than waiting to
receive a mutual legal assistance (MLA) request? Please elaborate,
and provide representative examples where possible?°.

Information relating to proceeds of corruption cases can be transmitted,
without the involvement of formal Government-to-Government
requests, on a police-to-police or agency to agency basis. Police-to-police
assistance may include providing information obtained by the exercise of
coercive powers, such as material obtained by search warrant, but this
information may not be admissible in a foreign proceeding unless
sought through a formal mutual assistance request.

On a regular basis the AFP’'s CACT engages directly with jurisdictions
through a variety of contact points (including CARIN and ARIN-AP (and
associated partner networks) or via the AFP International network) to
seek information and evidence to further criminal assets investigations
and recovery action.

For example, over the past several years CACT have engaged a large
country in this manner to seek information in support of domestic
criminal assets investigations and restraints (freezing action) as well as in
support of proposed MAR/MLA requests. This has included cooperative
discussions aimed at identifying appropriate matters for investigation
and the development of investigative plans and memorandums of
understanding to action the identified targets. This has been followed by
the sharing and mutual review of draft applications for asset
restraint/freezing and, on at least four occasions, the hosting of mutual
operational teams in our respective countries to facilitate operational

9 We have not referenced content covered by the majority of principles for the following reasons:

e Principle 2: Covered in the review of arts. 14 and 52 of UNCAC and the assessment of FATF Recs. 9 to 21.

e Principle 3: Covered in the review of arts. 39 and 40 of UNCAC and the assessment of FATF Recs. 29 to 31.
e Principle 5: Covered in the review of Ch. IV of UNCAC and the assessment of FATF Recs. 36 to 40.

Certain principles have been included despite coverage of the broader topic in UNCAC reviews for specific
insights on challenging aspects of asset recovery to be drawn out.

20You may refer to principles 1and 7e in the “Nine Key Principles on Asset recovery” in providing your response.
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outcomes. These groups have included Law Enforcement and judicial
officers as well as high level executive representation and support. These
efforts have restrained more than AUDS50 Million in assets held within
Australia in the past 18 months.

A.5. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in pursuing such action.

The AFP-led CACT works collaboratively with Australia's international
partners to identify and restrain assets in Australia linked to crimes
committed overseas, both through informal channels such as police-to-
police assistance, ARIN-AP and CARIN, and through formal mutual
assistance requests.

There are common problems of restrictions on sharing information
outside a formal MAR/MLA process or restrictions on the use of
information obtained outside that process. Many jurisdictions have
overly complex and/or lengthy processes for the sharing of information.
On occasion restrictions mean that information can only be shared with
a specific area within a country (normally an area designed to deal with
foreign requests for assistance which often have a diplomatic or
bureaucratic foundation) and that the information does not filter to law
enforcement or asset recovery agencies.

Differences in legal systems between Australia and foreign countries can
also be a barrier to mutual assistance. Where Australia requests mutual
assistance from a foreign country in an asset confiscation case, this
request may be frustrated if the foreign jurisdiction lacks non-conviction
based forfeiture, corporate criminal liability or the doctrine of effective
control (all of these exist within Australia), or the existence of trusts or
trust like structures (all of these legal concepts exist within Australia). A
lack of record keeping and retention in foreign countries can also be a
limitation.

A.6. Has your country established focal points of contact for law
enforcement to facilitate formal and informal communication in
asset recovery cases? Please elaborate.”

Australia has a well-developed, mature and wide spread international
network of operational police and support staff based at Australian
embassies and consulates across the globe. This network can be
engaged across a wide variety of crime type investigations as well as
being a conduit for the dissemination of information and the
coordination of training and development programs.

Australia is a long term observer and active participant of the European
CARIN network as well as a founding member, steering group member
and past president of the ARIN-AP network. ARIN-AP is a regional

2'You may refer to principle 7b in the “Nine Key Principles on Asset recovery” in providing your response
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A7.

A.8.

network of law enforcement and legal practitioners that facilitates the
exchange of operational and preliminary asset tracing information, in
advance and in support of more formal processes, such as mutual legal
assistance. The AFP regularly sends criminal assets investigators and
criminal assets litigators to CARIN and ARIN-AP meetings.

Australia is also an observer participant in the Camden Asset Recovery
Inter-agency Network, a European network of law enforcement and legal
practitioners that facilitates the exchange of operational and preliminary
asset tracing information, and exchange of best practice methodology in
advance of formal process, such as mutual legal assistance.

Additionally, the AFP hosts the Australian Interpol National Central
Bureau and again this network can be engaged across a number of
crime types including asset recovery. Within the AFP assets investigation
and/or recovery matters are dealt with by our dedicated Asset Recovery
Unit - CACT who facilitate ARIN-AP, CARIN, Interpol, Europol, StAR and
other focal point communications and international training.

If possible, please provide an overview of constraints or barriers
you have encountered (if any) in establishment of these focal
points.

Australia has long participated in the abovementioned focal points and
encountered few barriers or constraints to that participation.

Please provide a brief overview of your country’s experience in the
use of existing networks (policy or operational), such as UNCAC
COSP and its subsidiary bodies, Interpol/StAR, International
Corruption Hunters Alliance, CARIN, and the meeting of law
enforcement authorities at the OECD, amongst others, to facilitate
multi-jurisdictional cooperation over the past five years. For
example, this may include the frequency of use, platforms which
are most employed and the extent to which use has facilitated
resolution of asset recovery cases.??

Australia has long standing relationships and regularly engage across
operational matters and general information sharing, as noted above.
CACT are regularly asked to provide contact points within our region for
countries who may not be part of more formal networks such as ARIN-
AP. On multiple occasions CACT have been able to provide inter country
contact points to facilitate operational outcomes based on our
knowledge of the region or by engaging the AFP’s international network
to identify suitable contact officers. Very often this communication is
facilitated despite there being no direct asset recovery action or
information open to or relevant to Australian authorities.

22You may refer to principle 7c in the “Nine Key Principles on Asset recovery” or your answers provided under art.
54(1)(c) of your second cycle UNCAC review in providing your response
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A.9.

A.10.

If possible, please provide an overview of constraints or barriers
you have encountered (if any) in use of these networks.

Australia has long participated in the abovementioned networks and
encountered few barriers or constraints to that participation.

Please comment on whether your country allows for non-
conviction based (NCB) confiscation to take place for asset
recovery purposes, and whether NCB methods apply in a limited
number of cases or more broadly. If possible, please provide
representative examples of successful cases using this
technique?®.

The POC Act contains a comprehensive regime for investigating,
restraining and confiscating the proceeds and instruments of indictable
and foreign indictable offences. It provides for non-conviction based
confiscation which allows confiscation action to be taken independently
of the criminal prosecution process. This includes where a person cannot
be prosecuted or has died or absconded (though it is not a requirement
of these provisions) and also more broadly where it can be shown on the
balance of probabilities that a person has committed a serious offence or
that property is the proceeds of an indictable or foreign indictable
offence.

The POC Act includes the following non-conviction based powers:

e Person-directed forfeiture—where restrained property can be
forfeited where it can be shown on the balance of probabilities
that a person has committed a serious offence (including a
money laundering offences). Under these provisions, the onus
of proof for showing that property is not the proceeds or
instrument of crime is born by the suspect.

e Asset-directed forfeiture—where restrained assets can be
confiscated on the grounds that they are the proceeds of an
indictable offence or foreign indictable offence or the
instrument of a serious offence. It is not necessary to show that
a particular person committed a particular offence to apply for
a forfeiture order under this provision.

e Pecuniary penalty orders—where it can be shown on the
balance of probabilities that a person has committed a serious
offence.

e Unexplained wealth orders—which require a person to pay the
amount determined by the court to be the difference between
the person's total wealth and that which has been legitimately
acquired (see also A3 above).

2 You may refer to principle 4 in the “Nine Key Principles on Asset recovery” in providing your response
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Example

On 22 November 2018, the CACT restrained two houses and a
commercial property as part of a proceeds of crime investigation into
offshore funds allegedly being laundered in Australia by foreign
nationals.

It was alleged in court that the assets were purchased by a foreign
national using a false identity. The 32-year-old subsequently left Australia
and is believed to have relocated to the Caribbean. As such, domestic
proceedings were brought under section 19 of the POC Act, alleging that
the property was the proceeds and/or instrument of money laundering
and giving false or misleading information and documents to a reporting
entity contrary to the AML/CTF Act.

In June 2019, the three properties valued at $4.2 million were forfeited to
the Commonwealth by order of the Supreme Court of Victoria.

A.. If possible, please provide an overview of constraints or barriers
you have encountered (if any) in use of such techniques.

Generally, Australia’s experience is that non-conviction based restraint
and confiscation powers work well. However, if contested, these
proceedings can be costly for the proceeds of crime authority to run in
certain circumstances (such as where it is necessary to prove that
offending has taken place rather than being able to rely on a parallel
criminal prosecution to demonstrate this aspect of the non-conviction
based proceedings).

Barriers can include difficulties in identifying and verifying beneficial
ownership of suspected proceeds, high costs of asset management
during the recovery process and problems related to enforcement of
non-conviction based confiscation orders in foreign jurisdictions
(particularly where these jurisdictions do not have similar orders).

Difficulties can also arise if property or evidence related to non-
conviction proceedings is located overseas in a country that is not able to
provide assistance with non-conviction based matters.

A.12. If possible, please provide an overview of any other new measures
your country has implemented which allow for increased flexibility
in asset recovery, and which could be beneficial to share with the

group.

The Crimes Legislation Amendment (Economic Disruption) Bill 2020 was
introduced into Commonwealth Parliament on 2 September 2020.

If passed, the Bill will enhance Commonwealth asset confiscation laws
by:
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e ensuring that buy-back orders under the POC Act cannot be used
by criminal suspects and their associates to buy back property
forfeited to the Commonwealth or delay POC Act proceedings

e clarifying that the POC Act permits courts to make orders
confiscating the value of a debt, loss or liability that has been
avoided, deferred or reduced through criminal offending

e clarifying the operation of the POC Act in relation to the restraint
and confiscation of property located overseas

e strengthening information-gathering powers under the POC Act
by increasing penalties for non-compliance and clarifying the
circumstances in which information gathered under these powers
can be disclosed and used, and

e expanding the Official Trustee in Bankruptcy's powers to preserve
the value of restrained and confiscated property, gather
information and recover costs under the POC Act to allow the
Official Trustee to discharge its functions in a more cost-effective
manner.

A.13. Has your country established specialized asset recovery teams of
investigators and prosecutors??4 If so, please provide a brief
overview of the set-up of such teams, and any relevant statistics
to indicate their effectiveness if possible.?s

The Criminal Assets Confiscation Taskforce (CACT), the multi-agency
taskforce formed in 2011 and led by the Australian Federal Police (AFP), is
having a marked impact on recovery in major proceeds of crime cases
and continues to actively pursue restraint and forfeiture orders, including
in high value and complex cases. The CACT uses a proactive intelligence-
led approach for the identification of criminal wealth and employs an
innovative approach to asset confiscation where intelligence, operations,
legal and other specialist resources from each participating agency work
together. It undertakes the vast majority of federal level proceeds of
crime investigations and litigation and draws together resources from
the AFP, the Australian Criminal Intelligence Commission (ACIC) the
Australian Taxation Office (ATO) and the Australian Transaction Reports
and Analysis Centre (AUSTRAC).

Commonwealth restraint action is undertaken by the CACT, which has
now been fully operational for over eight years. Since its creation, the
CACT has sought to more proactively litigate proceeds of crime matters,
including utilising and testing the full range of legislative tools provided
in the Proceeds of Crime Act 2002 (Commonwealth) (POC Act). This
includes litigating four matters to the High Court of Australia (Australia's
highest court).

Additionally, the CACT is increasingly targeting proceeds of foreign
offending that have been moved to Australia, including responding to
international requests for information and assistance (both via formal

24 In some jurisdictions