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Introduction

“We need to tackle regulation with vigour to free businesses to compete and create jobs,
and give people greater freedom and personal responsibility ....I want us to be the first
Government in modern history to leave office having reduced the overall burden of
regulation, rather than increasing it.”

Prime Minister’s letter to all Cabinet Ministers. 6 April 2011

Purpose of this manual

l. This manual is intended for policy-makers, as well as economists, social
researchers, lawyers and those specialising in better regulation. If you are
developing or implementing policies that will regulate or deregulate business or
civil society organisations (henceforth referred to as ‘business’), this manual
contains all the guidance you will need to comply with the regulatory framework.

Il. The requirements set out within this manual together make up a framework that
puts into practice the Government’s Principles of Regulation.

The Government’s Principles of Regulation

The Government will regulate to achieve its policy objectives only:

(i) having demonstrated that satisfactory outcomes cannot be achieved by alternative, self-
regulatory, or non-regulatory approaches

(i) where analysis of the costs and benefits demonstrates that the regulatory approach is superior by
a clear margin to alternative, self-regulatory or non-regulatory approaches

(iii) where the regulation and the enforcement framework can be implemented in a fashion which is
demonstrably proportionate; accountable; consistent; transparent and targeted.

There will be a general presumption that regulation should not impose costs and obligations on
business, social enterprises, individuals and community groups unless a robust and compelling
case has been made.

The Government will adopt a One-in, One-out approach [now a One-in, Two-out approach]

Il. Part 1 introduces and provides practical guidance on each of the better
regulation requirements. Part 2 is the Impact Assessment Toolkit, providing
more detailed guidance for those undertaking impact assessments.

V. There is a Glossary at the end of the document with definitions for key terms.
It's important to refer to this: many key terms such as “regulation”, “business”

and “deregulatory” have specific meanings that you’ll need to understand.

V. This document focuses on the explicit requirements of the better regulation
framework, and aims to set these out in a clear way. However, it is also
important to consider the principles and objectives of better regulation, and
reflect these in the approach you take for an individual policy.

VI. If you have questions about any of the issues in the manual, the first source of
advice is your Departmental Better Regulation Unit (BRU). They also have
access to more detailed Q+A on some of the topics.

VILI. Any updates to this guidance will be issued periodically to BRUs. These will be
regularly consolidated into the manual, at least once every twelve months.
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Using this manual

VIII.

IX.

X.

Xl

XIl.

The requirements set out in this manual cover different stages of the policy
process: planning, policy design, clearance, and review.

At the earliest possible stage of planning policy delivery, you need to know
whether you are going to use the fast track.

Fast track measures must reflect the Government’s principles of regulation,
including having a clear justification of the need for the measure and an
understanding of its likely impacts. But there is less prescription in terms of
specific better regulation requirements, and the policy design process should be
faster and simpler. There is more discretion for Departments over what level of
appraisal must be carried out, and you do not need a “fit for purpose” opinion
from the Regulatory Policy Committee (RPC) before seeking clearance from the
Reducing Regulation sub-Committee (RRC) — although RPC does validate the
cost to business of any measure that is in scope of One-in, Two-out. Red Tape
Challenge measures will usually automatically qualify for the fast track.

Measures that don’t qualify for fast track are normally larger regulatory
measures. A greater number of better regulation framework requirements apply
to these measures, including gathering evidence for an impact assessment, and
considering the treatment of small and micro businesses. You'll need to invest
time and effort in this: if you don’t get the basic policy design right, or if leave it
too late, it is likely that you'll run into trouble when seeking clearance.

Clearance of regulatory measures is also more challenging. Your impact
assessment needs a fit-for-purpose opinion from the RPC before you can seek
RRC clearance. You will need to understand how your measure is treated under
One-in, Two-Out and fully offset any new burden on business. Significant
regulatory measures are also subject to mandatory review, which you will need
to plan for and deliver within the relevant statutory deadlines.

Which of the requirements apply to me?

X1

XIV.

XV.

The better regulation framework applies to measures that regulate or deregulate
business or concern the regulation of business. If your measure is not
regulatory or deregulatory, or if it only regulates or deregulates the public sector
or individual citizens, the framework does not apply. However, impact
assessments and other elements of the framework may also apply for other
reasons: check with your BRU and consult the Green Book for further guidance.

All measures that regulate or deregulate business need clearance from RRC,
and they should generally be published in the Statement of New Requlation.

However, the application of the other better regulation framework requirements
vary according to two main parameters. These are:

e whether your measure has significant cost to business.

e whether your measure is domestic or implementing international
obligations (in particular, EU-derived measures).
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XVI.  The flowcharts below sets out requirements for different kinds of measure, and
which sections of the manual you will need to consider for your measure. Note
that there is a specific set of requirements for Red Tape Challenge measures,
set out in the Red Tape Challenge section of this manual

Flowchart A: Framework requirements for domestic measures

Is my measure of domestic origin ?
' YES
Does my measure regulate or Better regulation
deregulate business, or concern the W’ requirements do not
regulation of business ?
2 apply
YES

[ RRC Clearance ]

[ Statement of New Regulation ] ! Note that the RPC section of
I the manual covers both the

detailed scrutiny of impact
assessments, and the

[One-in, TWO-out] i lighter-touch role the RPC

' 1 have for fast track measures. |

[ Micro-business moratorium* ] """"""""""""""""" '

[ rec )

'

Is my measure deregulatory, or are
the gross annual costs to business ——| Fast Track ]
expected to be less than £1m ? YES

[ Common Commencement Date ]

o

{ Impact Assessment ]

[ Small and micro-business assessment ]

[ Sunset and Review ]

* Applies to measures coming into force before 31 March 2014
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Flowchart B: Framework requirements for EU measures

Is my measure of EU or international
origin ?

! YES

Does my measure regulate or Better regulation

deregulate business, or concern the o - requirements do not
regulation of business ?

apply
YES
[ RRC Clearance ] ! Note that the RPC section of
I ' the manual covers both the
[ Statement of New Regulation ] i detailed scrutiny of impact

assessments, and the
[ EU Transposition Principles ] lighter-touch role the RPC
[ I ] i have for fast track measures.

RPC

¢

Does my measure go beyond
minimum EU / international >
requirements ? YES

NO One-in,
y Two-out

Is my measure deregulatory, or are
the gross annual costs to business >
expected to be less than £1m ? NO
‘YES v
[ Fast Track } [ Impact Assessment ]

[ Sunset and Review }
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1. Guidance

1.1 Reducing Regulation Sub-committee

Measures that regulate or derequlate business or civil society organisations must be
cleared by Reducing Regulation sub-Committee, alongside any policy clearance.

The Reducing Regulation Cabinet sub-committee (RRC) has oversight of
Government policy on regulation, including the Principles of Regulation.
Scrutiny and clearance from the Reducing Regulation sub-Committee (RRC) is
the central means by which better regulation concerns are reflected in the
collective agreement process.

1.1.2. RRC also clear the contents of the Statement of New Requlation. This is a
separate process covered in the next section.

Scope

1.1.3. If your measure requires collective agreement, and if it regulates or deregulates
business (or concerns the regulation of business), then you must seek
clearance from the RRC as well as any relevant policy committee (e.g.
Economic Affairs, Home Affairs or European Affairs) where applicable.

1.1.4. Measures in scope can take different legal forms, including:

e statutory instruments;

e codes of practice and self-regulation which are backed by statutory force;
e guidance issued under statutory powers;

¢ by-laws made by central government; and

e primary legislation.

1.1.5. Some sources of regulation are not subject to RRC clearance even though they
might regulate or de-regulate business. These include specific enforcement
actions and other compliance-related activity, and court or tribunal cases
(where conclusion of a case has resulted in a change in the interpretation of a
regulation).

1.1.6. RRC clearance is not required for measures that regulate (or deregulate) only
the public sector or the individual citizen. In addition, there are a variety of other
measures that affect business but are outside the scope of what counts as
regulation, and therefore are not subject to RRC clearance. These include:

. tax - central and local;

. tax administration;

° environmental tax - environmental measures which have been classified
by the Office for National Statistics as environmental tax and not
regulation;
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1.1.7.

1.1.8.

1.1.9.

o spending decisions — except where the spending decision contains
significant regulatory aspects, which do require RRC clearance;

o contractual obligations associated with procurement decisions.

New regulatory proposals from national regulators that are not statutory in
nature should be accounted for according to the separate Accountability for
Regulator Impact policy.

If a measure is considered ‘trivial or mechanical’, for example where errors in a
previous measure are being corrected, in line with the original policy intent, it
may not require collective agreement. The Economic and Domestic Secretariat
(EDS) can advise on such cases.

Measures that qualify for the fast track also require RRC clearance: however,
they may be eligible for a streamlined clearance process that removes the need
for final stage clearance under certain conditions. Further details can be found
in the fast track guidance.

What do | have to do?

1.1.10.

1.1.11.

1.1.12.

1.1.13.

RRC clearance is conducted through Ministerial correspondence. Allow at least
six clear working days (nine working days in recess) for other Ministers to
comment or respond, plus 3 days for the clearance letter, or 4 during recess.

Letters seeking clearance should set out how relevant better regulation
principles and requirements have been applied to the policy, and must provide
in addition to any documents relevant for policy clearance:

(i) documentation of any impact assessment and Regulatory Policy
Committee (RPC) opinions; or

(i) RPC confirmation that the measure qualifies for the fast track also
attaching the requlatory triage assessment; or

(iii)  confirmation that this is a_ Red Tape Challenge measure (and therefore
automatically qualifies for the fast track).

Where a waiver from any better regulation requirement is being sought, the
justification must be clearly set out in the letter.

RRC will not usually give final stage clearance unless a measure has been
cleared for inclusion in the relevant Statement of New Regulation.

Advice for drafting clearance letters

1.1.14.

Remember that RRC Ministers may not be familiar with your policy. You should
therefore draft your clearance letter at a level that gives the reader enough
information that explains what the wider policy context, the problem and what
you are intending to do about it. The beginning of the letter should clearly
explain what it is you are seeking clearance for, such as to consult, to publish a
Government Response or to lay legislation.
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1.1.15.

The Cabinet Office has issued guidance on the clearance process which you
must take into account when seeking RRC'’s clearance for your measure: speak
to your Better Regulation Unit (BRU) or the Economic and Domestic Secretariat
(EDS) for a copy. There are a number of other specific points for you to
consider when drafting your letters that will help facilitate clearance. These are:

Give a full picture — Many measures are changes to only a part of a
regime, or a stage in a complex process of changes. It will help Ministers if
clearance requests give a clear explanation of how specific changes fit in
with the bigger picture. For example if the individual clearance is only the
second of a tranche of four regulatory measures to bring into effect a
larger programme. But remember to be concise, clearance letters should
ideally be no more than two sides.

Timing and delivery — The Government has put greater focus on
implementation and delivery for the second half of the Parliament,
particularly for deregulatory and Red Tape Challenge measures. The
Prime Minister has confirmed that he expects Red Tape Challenge
measures with substantive impact for business to be implemented by the
end of 2013, unless there are very good reasons for delay. You will need
to assure Ministers that you are using all means to bring measures into
effect as quickly as possible. Ministers will challenge you where they feel
this is not being demonstrated. Your letter should also detail the legislative
vehicle being used for implementation, time length for consultations and
why, and the expected coming into force date. If there is a risk of delay
this should be clearly explained.

Is it really deregulatory? — Ministers will look very closely at clearance
letters described as deregulatory and will challenge Departments if they
have doubts. They will want to see evidence of removal of regulatory
procedures, statutory obligations or lighter touch inspection regimes for
example. Where measures claim simplification through bringing together
disparate laws into a single, clearer rule, any claimed deregulatory effect
should be clearly explained in the clearance letter.

Fees and Charges — Ministers will look very closely at letters that seek
clearance to either raise or introduce new statutory fees and charges.
Whilst Ministers are not questioning the policy for charges to be set at
levels to recover costs, they do want to see evidence that the charging
authority is doing all it can to control its own costs and to operate more
efficiently. You should also demonstrate evidence of engagement with the
regulated sector to improve the working of the regulatory regime, including
proposals to reduce the regulatory footprint of the charging authority.

Regulation at the local or national level? — Where a measure is
removed at the national level in order to be dealt with at the local level,
Ministers will want to be assured that regulatory regimes will not simply be
replaced by the introduction of blanket regulation by local authorities. You
should therefore explain how local enforcement or regulation will work in
practice.

Primary Legislation conferring Enabling Powers — Ministers will
consider carefully new enabling powers, particularly those that confer

10
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powers to introduce new regulatory regimes (including the setting up of
new regulatory bodies). Whilst actual costs and burdens on business
usually arise from the resulting secondary legislation, Ministers will want to
be assured that there is a clear justification for the proposed intervention,
and the supporting evidence regarding likely impacts is set out in the
Impact Assessment. This includes how the regulations will be enforced
and by whom, and some identification of the scale of costs on which
businesses they fall on and how. As well as facilitating clearance, this
information will also help Departmental Ministers in justifying and
defending the taking of enabling powers in Parliament.

Guiding Principles for EU Legislation — Ministers want to be assured
that each of the Government’s general principals for transposition have
been applied which you should cover in the clearance letter. Not doing so
will delay your clearance request. Ministers are particularly keen to ensure
that there is no gold-plating, and that any costs to business are kept to a
minimum — where this is not the case your letter must explain and justify
the case. Clearance letters should also explain any reason where
transposition deadlines are not met, particularly where there is a risk of
infraction.

11
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1.2 Statement of New Regulation

The Statement of New Requlation informs business of regulatory changes and tracks the

Government’s performance against its deregulatory targets. Each Statement contains all

measures that are agreed for inclusion by the RRC within each SNR period, with any
costs requiring validation by the Regulatory Policy Committee before they can be
published. Individual Departments are responsible for the accurate and complete
reporting of the measures for inclusion in each SNR.

1.2.1.

1.2.2.

1.2.3.

Scope
1.2.4.

The Statement of New Regulation (SNR) is published every July and
December. It informs business of changes to regulation with which they have to
comply in the subsequent six month period (January-June, and July-
December).

The SNR also reports on whether the Government is hitting its derequlatory
targets and how Departments are performing against One-In, Two-Out (OITO).

Contributions to the SNR are managed by Better Regulation Units (BRUs)
within Departments. If you follow the rest of the framework set out in this
manual, it should minimise any additional work for the SNR itself.

The SNR contains the following:

e all measures that are in scope of OITO;

¢ all Red Tape Challenge measures that are being scrapped or improved;

o all EU-derived measures which regulate or deregulate business;

¢ asummary of changes made by national regulators that have been
assessed under the Accountability for Regulator Impact policy

What do | have to do?

1.2.5.

1.2.6.

Information for SNR is provided on a Departmental basis. This is managed by
your Department's BRU who will able to advise you on the data you need to
provide, and timings. You will also need to provide supporting documentation -
Requlatory Policy Committee (RPC) opinions, impact assessment and the final
policy clearance letter from the lead committee.

Your BRU will co-ordinate the Departmental submission of measures to be
included in SNR. This is then formally cleared by the Reducing Regulation sub-
Committee (RRC).

SNR timings

1.2.7.

SNR is published on a rolling six-monthly timetable — at the beginning of July
and mid-December. This enables Departments to comply with the
Government's commitment to publish guidance 12 weeks before measures with
an impact on business come into effect on the common commencement date

(CCD).

12
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1.2.8.

1.2.9.

1.2.10.

Each SNR covers measures within scope of OITO that are expected to come
into force in the six month operating period immediately after publication. This
will either be 1 January and 30 June or 1 July to 31 December.

Each SNR reports on the cumulative position since One-in, One-out (O100)
commenced on 1 January 2011, and OITO commenced on the 1 January 2013.

To provide greater transparency, SNR also includes the following measures
that are outside the OITO policy:

¢ a list of EU-derived measures expected to come into force during the
SNR’s operating period. These EU-derived measures are only included in
Departments’ OITO totals if they are in scope of OITO (i.e. if they go
beyond the minimum EU requirements, or remove existing gold-plating).

e allist of Red Tape Challenge (RTC) measures that are due to be scrapped
or improved during the Statement’s operating period. If an RTC measure
introduces a saving to business, this can be counted toward a
Department’s OITO balance, once it has been validated by the RPC.

RRC clearance of Departmental contributions to the SNR

1.2.11.

1.2.12.

1.2.13.

The contents of the published Statement for each Department are subject to
Reducing Regulation sub-Committee (RRC) clearance. This is in addition to the
RRC clearance of individual measures.

In order for measures to be included within the SNR, the Better Regulation
Minister within each Department must write to the RRC listing all the measures
the Department intends to introduce during the SNR’s operating period.

The RRC will focus on the cross-Whitehall picture to ensure that the
Government’s goal for reducing the burden of regulation is being met. The RRC
can only perform this function if it has complete information on time submitted
by Departments.

Preparing Departmental contributions to the SNR

1.2.14.

1.2.15.

1.2.16.

Measures that Departments wish to include within the SNR are also subject to
the usual scrutiny process and collective agreement.

Departments must ensure that all regulatory measures are ready for
introduction by the time of publication of the SNR. As part of this, impact
assessments must receive fit-for-purpose final stage opinions from the RPC,
and comply with other better regulation requirements set by the RRC. Measures
must also have received final stage policy clearance from the RRC and other
applicable cabinet committees.

The requirements for fast track measures being included in SNR are less
demanding, depending on the precise type of measure, as outlined below.

¢ Red Tape Challenge measures do not require RPC confirmation for SNR
(as they do not require it to access the fast track), and can be put forward
for SNR without final stage policy clearance or EANCB validation.

13
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1.2.17.

1.2.18.

1.2.19.

1.2.20.

1.2.21.

Top tips
1.2.22.

1.2.23.

1.2.24.

e Other deregulatory fast track measures need RPC confirmation but can be
included in SNR without final stage policy clearance or EANCB validation.

e Low-cost regulatory fast track measures need RPC confirmation and final
stage policy clearance but can be included in SNR without EANCB
validation

Please note that you should always seek to have final policy clearance and
EANCB validation if possible, and if your Department is likely to be going into
deficit during the current SNR period it becomes especially important to get
deregulatory measures validated in time for publication of the SNR. This avoids
the risk of unnecessary reputational damage to your Department.

Departments should be working to achieve their OIOO and OITO targets. Any
Departments in deficit on either of these policies when the SNR is published will
be expected to report to the RRC its plans to achieve these targets.

Whilst the SNR focuses on measures coming into force in the relevant six
month operating period, Departments should ensure they have a good view of
measures scheduled for introduction as far in advance as possible. This is an
essential element of the prioritisation process to manage OITO over the
remainder of this Parliament.

Measures in scope of OITO that don’t have EANCB figures validated by the
RPC at the time of publication will need to obtain this validation and update
figures provided in the next SNR at the end of the reporting period. These
measures will need to be prioritised; otherwise they run the risk of clashing with
the final cut off point for the next SNR period.

BRE leads the development and the publication of the SNR. The Minister for
Business and Enterprise will review Departmental readiness and update RRC
at appropriate points. Officials in the BRE agree with Departments a framework
for providing the necessary information for these updates.

In general, RRC will only give clearance for inclusion in the SNR if measures
have final policy clearance and have fulfilled all better regulation requirements,
or else are deregulatory and qualify for the fast track. If a measure has not
completed due process, a case will need to be made at the RRC for its
inclusion in the statement as an exception.

Engage with your BRU. They will guide you through the clearance process for
the SNR and associated timeframes.

Make sure you keep your BRU up to date on the development of measures that
are being put forward for SNR, particularly if the assessment of the EANCB of
your measure changes. You should also ensure that you have a record of how
the policy and analysis have developed.

14



Guidance —

Statement of New Regulation

Flowchart C: SNR treatment of UK measures that implement EU obligations

Fast Track does not apply.

Does the measure go beyond the minimum EU
Yes requirements (i.e. is there 'gold-plating')? N
A 4
. Does the measure also implement Does the measure remove
Measures in | cnanges other than the removal of | existing 'qold-plating'? Measures out-
scope of OITO ‘gold-plating’? Yes g goid-piating of-scope of
| Yes No v
Does'the easure Does the measure qualify
for Fast Track?
No qualify for Fast No Yes
Yes Is the
v A\ 4 v v measure
- - deregulatory?
Tyvo EANC!B flgures Two EANGB figures EANQB figure Yes No
will be published in ) : . relating to the
SNR: one relating to il 52 pUb“Sh?d n removal of gold- ; ¥ :
e SNR: one relating to : : EANCB figure For small deregulatory No EANCB
the gold-plating part plating will be x . ) )
. the removal of gold- : P will be measures no EANCB figure figure will be
of the measure; the L published in first ) : , ) _ :
plating; the second to : published will be published in SNR; published in
second to the overall possible SNR
eas @t e [EU- the ove_rall cost of the larger deregulatory SNR.
derived measure* EU-derived measure* measures will include the
' validated EANCB*.
[
: EANCB calculations EANCB figure EANCB calculation (and No EANCB
EANCB f|gur§s must be calculated for (and RPC validation) must be RPC validation) only calculation (or
both the part in-scope of OITO and the required for all calculated as part required for larger RPC validation)
overall cost of the measure. RPC will measures in scope of of the IA. RPC deregulatory measures. required.
scrutinise as part of final stage Opinion. OITO (large and will scrutinise as BRE will agree with
The EANCB related to the overall cost of small). part of final stage BRUs which measures
the measure should be included in the Opinion. this applies to as pa_rt of
evidence base of the IA. the SNR checkpoint
process.

* reported in the SNR but not counted as part of department's OITO balance

15
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1.3 Fast Track

Deregulatory measures and_regulatory measures that have a very low cost to business
may be eligible for the fast track, which provides light-touch scrutiny, greater
Departmental discretion over appraisal, and exemption from some other requirements.

1.3.1. The fast track system is intended to :-

e speed up the implementation of deregulatory measures, including those
that have been agreed through the Red Tape Challenge process; and

e strengthen proportionality and reduce the burdens on Departments by
focusing appraisal and scrutiny on regulatory measures with the most
significant impacts.

1.3.2. If your measure is on the fast track you have greater discretion over what level
of appraisal should be carried out, have a lighter-touch process of RPC scrutiny
and are exempt from certain requirements of the better regulation framework,
including the small and micro business assessment and post-implementation
review. However, Green Book and specific Departmental requirements (where
applicable) still apply.

Scope

1.3.3. Red Tape Challenge measures automatically qualify for the fast track. Other
deregulatory or low-cost regulatory measures can also apply for the fast track.
A measure is low-cost if its gross cost to business in any year is under £1m. EU
measures which have been gold-plated cannot use the fast track, even if they
are low cost.

How do | access the fast track?

1.3.4. Your Department may have its own arrangements for determining whether a
measure is suitable for fast track treatment, for example through an early stage
triage process. The purpose of this Departmental triage is to:-

¢ identify which measures qualify for fast track treatment;
e determine the approach to appraisal for fast track measures; and

¢ identify which fast track measures are likely to be in scope for One-in
Two-out (OITO)

1.3.5. If you think that your measure might be suitable for fast track, you should
contact your Departmental Better Reqgulation Unit (BRU) for further details.

1.3.6. If you believe your measure might qualify as low cost, you should take into
account the margin of error attached to early stage estimates of impact. The
cost to business is not the same as equivalent annual net cost to business
(EANCB): it is calculated on a gross basis rather than net, and includes indirect
impacts as well as direct impacts.

1.3.7. Except for RTC measures, RPC confirmation of suitability for the fast track is
required: details can be found in the RPC section of this manual

16
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1.3.8.

Use the flowchart below to identify if your measure qualifies for the fast track.

Flowchart D: Qualifying for the fast track

Does my measure regulate or
deregulate business, or concern the
regulation of business ?

YES

\4

Does my measure require collective
agreement ?

y

Better regulation

! YES

Does my measure implement a Red
Tape Challenge decision ?

NO

A

Is my measure deregulatory ?

» requirements do
not apply

Measure qualifies
for fast track (no
need for RPC
confirmation)

NO

Y

NO

Are the costs to business expected to
be less than £1M in any year ?

YES

v

Does my measure go beyond EU
minimum requirements ?

YES

v

YES

Measure does not qualify
for fast track; prepare full

IA and obtain RPC
opinion before seeing
RRC clearance

RRC clearance

1.3.9.

1.3.10.

NO

\ 4

y

Have RPC confirmed that
the measure is suitable

for fast track ?

YES

Measure

qualifies for fast
track

All fast track measures still need collective agreement through RRC (as well as
any relevant policy committee) at consultation and final stage, unless it has
been explicitly agreed that this is unnecessary as set out below. If this is a Red
Tape Challenge measure, you should clearly state this on your clearance letter.
Otherwise, you will need to provide RPC confirmation of the requlatory triage

assessment, and analysis that is proportionate to the scale and likely impacts of
the proposal, also taking into account whether it is novel or contentious.

Clearance requests for fast track measures must still set out the rationale for
intervention, how the Government’s principles of regulation have been applied,
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the options considered, and the expected impacts (costs and benefits). Where
an impact assessment has been prepared, it should be circulated with the
clearance letter; in other cases relevant information concerning impacts should
be annexed to the clearance letter.

Accessing the streamlined RRC clearance process

1.3.11.

1.3.12.

1.3.13.

When you seek clearance from RRC to consult on a fast track measure which
clearly states a preferred option, you can at the same time seek agreement
from RRC that final stage clearance will not be required. The letter should be
explicit that you do not plan to write for clearance again if certain conditions are
met. RRC agreement will be conditional on there being no significant concerns
raised by the consultation, or substantive changes to the proposed measure as
a result of the consultation. You may specify further conditions or RRC
ministers may in their responses set out other conditions that must be met.

It is important in these cases that the consultation stage letter seeking RRC
clearance contains all the information needed to clear the proposal, as outlined
in this section. For example RRC are unlikely to agree to a case proceeding
without final stage clearance if there is significant uncertainty over the expected
costs and benefits of the proposal, or if the measure is contentious.

If this agreement is granted, you should contact EDS secretariat at final stage to
seek their agreement that your measure has met the conditions (i.e. that it has
not raised significant concerns and that the preferred option has not
substantially changed). If they are content, you may proceed at final stage
without writing for RRC clearance.

Non-fast track measures

1.3.14.

Any measure that does not qualify for the fast track will continue to require a full
impact assessment and RPC opinion before collective agreement, at both
consultation and final stage.

Implementation

1.3.15.

The fast track is operated on the principle of Departmental earned autonomy.
Where Departments demonstrate a strong track record in the operation of
triage, the requirement for RPC confirmation for those Departments will be
reviewed. Where Departments fail to operate the new system effectively, or
where it is persistently abused, access to the fast track will be withdrawn.

Top tips for fast track

1.3.16.

1.3.17.

1.3.18.

Work out if your measure is likely to qualify for fast track in early policy
development.

Seek RPC confirmation at the earliest possible time, and do not seek RRC
clearance until it has been obtained.

Even if your policy qualifies for fast track, you still need to judge what level of

appraisal and scrutiny is needed to ensure good policy making and meet the
expectation of stakeholders, Ministers and Parliament.
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1.4 Regulatory Policy Committee scrutiny

RPC opinion: Where a new regulatory measure does not qualify for the fast track, its
impact assessment must be assessed as “fit for purpose” by the Requlatory Policy
Committee before clearance is sought from the Reducing Regulation sub-Committee.

RPC confirmation: measures must have a regulatory triage assessment considered by
the Regulatory Policy Committee before they can access the fast track (except Red Tape
Challenge measures, which automatically qualify for the fast track).

RPC validation: final stage fast track measures must have their equivalent annual net
cost to business (EANCB) validated by the Regulatory Policy Committee.

1.4.1. The Reqgulatory Policy Committee is an independent non-departmental public
body whose purpose is to contribute to a cultural change in the Government’s
approach to regulation and support better and smarter regulation, through
improving the use of evidence and analysis in regulatory policy-making.

1.4.2. To achieve that goal it scrutinises impact assessments for new regulatory
proposals to advise the Reducing Regulation sub-Committee (RRC) on whether
they are fit for purpose. It also assesses regulatory triage assessments (RTAs),
and validates One-in, Two-out (OITO) figures calculated by Departments.

1.4.3. These processes are known, respectively, as RPC opinion, RPC confirmation,
and RPC validation.

Scope

1.4.4. If your measure requires RRC clearance, unless your measure qualifies for the
fast track you must obtain a *fit for purpose” opinion from the RPC on the
impact assessment before writing to RRC.

1.4.5. Exceptionally, at consultation stage you may seek RRC clearance even if you
receive a not fit for purpose opinion from the RPC. However, RRC are likely to
look critically on such proposals, and if clearance is granted the RPC will
publish its opinion after the publication of the consultation impact assessment.

1.4.6. If you believe your measure can use the fast track, unless it is a Red Tape
Challenge measure you must obtain confirmation from the RPC that it is
suitable through the scrutiny of a RTA.

1.4.7. If your measure has used the fast track process and is in scope of OITO then it

will require validation (even if it is a Red Tape Challenge measure).

What do | have to do?

RPC Opinion: scrutiny of impact assessments

1.4.8. When your impact assessment has been signed off within your Department, it
should be submitted to the RPC for its assessment. Consult your Better
Regulation Unit (BRU) on the process for doing this in your Department.
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1.4.9.

1.4.10.

Content
1.4.11.

1.4.12.

Timing
1.4.13.

1.4.14.

You should attach the relevant RPC opinion when seeking RRC clearance,
along with the relevant impact assessment. You will therefore need an RPC
opinion on the impact assessment being cleared at each stage by the RRC:
usually consultation stage, final stage and review stage.

Your Department must publish the final stage RPC opinion at the same time as
the impact assessment to which it relates.

Make sure you understand and have addressed the criteria on which the RPC
bases its opinions — these are set out in the RPC’s regular reports and this
manual. Consult your BRU and/or others with experience of RPC scrutiny. If
your impact assessment receives an ‘amber’ rating, address any
recommendations before seeking RRC clearance.

The RPC has produced recommendations based on the common themes from
scrutinising impact assessments. These are:

Recommendation 1: Don’t presume regulation is the answer
Recommendation 2: Take time and effort to consider all the options
Recommendation 3: Make sure you have substantive evidence
Recommendation 4: Produce reliable estimates of costs and benefits
Recommendation 5: Assess non-monetary impacts thoroughly
Recommendation 6: Explain and present results clearly

Recommendation 7: Understand the real cost to business of regulation

The RPC aims to complete scrutiny of impact assessments within 30 working
days. However, the RPC has no control over the volume of assessments
submitted to it and can experience peaks in the number of references (for
example, when approaching parliamentary recess periods, common
commencement dates, or publication of Statements of New Regulation).

You can help the RPC to manage workflows by providing advance notice of
submission of impact assessments which contain complex analysis, or where a
number of impact assessments (perhaps related) are likely to be submitted at
about the same time. Exceptionally, if your proposal or the analysis of its
impact is likely to be complex, you may wish to consider requesting a meeting
with the RPC secretariat to acquaint the Committee with the proposals, issues
and analysis in advance of submission of the impact assessment.
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Criteria for RAG ratings

1.4.15.

1.4.16.

1.4.17.

While the RPC will comment on all aspects of an impact assessment, it has
been asked by RRC to base its rating on certain criteria depending on the stage
of the impact assessment.

At consultation stage the impact assessment will receive a Red, Amber or
Green rating based on its overall quality.

At final stage the impact assessment will receive either a Red or Green rating.
This will be based on the assessment of cost to business, including the One-in
Two-out classification and the small and micro business assessment. As part of
a Green rating, the RPC may still make comments about the overall quality of
the impact assessment, in their opinion, that need to be addressed in order to
make it fit for purpose. These should be addressed before going to RRC.

Receipt of an RPC red-rated opinion

1.4.18.

1.4.19.

The RPC secretariat is always happy to answer questions regarding opinions
that the Committee has issued. Send an e-mail and/or request a meeting.
When submitting an impact assessment which has been adjusted in response
to an RPC red-rated opinion, draw attention to changes made.

More information on the content of RPC opinions and how to react to a red-
rated opinion is available on the RPC website.

RPC Confirmation: scrutiny of regulatory triage assessments

1.4.20.

1.4.21.

Content
1.4.22.

1.4.23.

1.4.24.

Where you believe that a measure is likely to qualify for the fast track, you need
to get RPC confirmation. This should be done at an early stage of policy
development, and well before seeking collective agreement.

RPC confirmation provides independent assurance that the fast track routes are
being applied correctly and consistently. If RPC does not agree that your
measure qualifies for fast track, a full impact assessment and RPC opinion will
be required before you can seek clearance from RRC.

Relevant details of measures put forward for fast track should be provided to
RPC on the regulatory triage assessment form (RTA). As part of the triage
confirmation, RPC will indicate whether measures are likely to be in scope of
OITO and therefore require RPC validation later.

The RTA is not an impact assessment, and need not cover all the issues that
would normally be covered in an impact assessment. Its purpose is to enable
the RPC to assess whether your measure meets the fast track criteria that have
been set by RRC. You should be clear whether you believe your measure is
deregulatory or low-cost regulatory, and tailor the information included on the
RTA according to the criteria for the fast track route you are seeking to access.

For deregulatory measures, the RTA should explain in narrative form the scope
and effect of the current regulation, and the change created by the proposed

21


http://regulatorypolicycommittee.independent.gov.uk/

Better Regulation Framework Manual

1.4.25.

1.4.26.
1.4.27.

Timing
1.4.28.

measure. It does not need to provide details of costs and benefits: provide
these when applying for EANCB valuation later on in the process.

For low cost measures, the RTA should set out an assessment of the impact, to
support the Department’s triage assessment that the proposal would be low
cost. The RTA should identify the number of businesses that are likely to be
affected, together with the scale of the likely costs (and their derivation), and
make clear why the total gross cost to business is not likely to exceed the low
cost threshold. The RPC is required to confirm that it is likely this threshold will
not be exceeded. Therefore, provide some underlying supporting analysis and
explanation of the cost estimates, and describe the likely margin for error. More
supporting information and detail will be required for measures with costs close
to the £1M threshold than for measures where the costs are in the £000s range.

RTAs should state the Department’s view of the measure’s OITO classification.

Ensure your RTA is clear, concise, and focused on the relevant information. An
RTA with irrelevant or superfluous information will take longer for RPC to
process, delaying the response and slowing down the system for everyone.
Your BRU should be able to provide you will examples of good quality RTAs.

The RPC aims to respond to regulatory triage assessments within 10 working
days. However, it has no control over the volume of assessments submitted
and can experience peaks in caseload (e.g., when approaching parliamentary
recess periods, common commencement dates, or Statements of New
Regulation).

RPC validation: verifying EANCB for fast track measures

1.4.29.

1.4.30.

1.4.31.

Where you have prepared a final stage impact assessment for a fast track
measure that is in scope of OITO, this should be submitted to RPC for
validation before or in parallel with final stage RRC clearance. RPC will use the
information contained in the impact assessment to validate the EANCB and
OITO status. It will not comment on other aspects of the impact assessment, or
issue a formal “fit for purpose” opinion.

If you have not already prepared a final stage impact assessment and your
measure is in scope of OITO, you will need to prepare a simplified “validation
stage” impact assessment before seeking final clearance. The validation stage
impact assessment is a simplified final stage impact assessment providing a
summary of the proposed measure with supporting analysis of business costs
and benefits, and a calculation of the EANCB. That should be submitted to the
RPC for validation in the same way as a final stage impact assessment.

Once the final (or validation) stage impact assessment has been submitted to
the RPC, you do not need wait for RPC validation before seeking final stage
clearance, implementing the measure, or publishing the impact assessment.
Where an impact assessment is published before RPC validation, you should
highlight that the OITO status and EANCB are subject to RPC validation.
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1.4.32.

Top tips
1.4.33.

If you are consulting on a fast track measure and RRC has agreed that final
stage clearance is not necessary, the final (or validation) stage impact
assessment should be submitted to the RPC for validation within one month of
the end of the formal consultation period.

Make clear in covering e-mails the stage of policy development, what you are
asking the RPC to consider, and details of any previous related submission
including the RPC reference number and the then title of the assessment if it
has since changed. This saves time and assists speedier progress of
assessments through the scrutiny process.
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1.5 Impact Assessment

For measures that do not qualify for fast track, requests for policy clearance must be
supported by an impact assessment setting out the expected effects of the proposal,
including costs and benefits, and scrutinised by the Regulatory Policy Committee.

1.5.1.

1.5.2.

Scope
1.5.3.

1.54.

Understanding the costs, benefits, and risks of any new measure or proposal is
fundamental to better regulation and better policy making.

An impact assessment summarises the rationale for Government intervention;
the options considered (including non-regulatory options); and the expected
costs and benefits. It also sets out the net cost to business, as required under
One-in, Two-out (OITO).

All measures that require Reducing Regulation sub-Committee (RRC)
clearance must be accompanied by an impact assessment, unless they qualify
for the fast track. Fast track measures, or measures out of scope of RRC, might
also require impact assessments for other reasons: check with your Better
Regulation Unit (BRU) and consider if an impact assessment should be
prepared for other audiences such as Parliament, or to support policy making.

New regulatory proposals from national regulators that are not statutory in
nature should be assessed according to the Accountability for Regulator Impact
policy.

What do | have to do?

1.5.5.

1.5.6.

The Impact Assessment Toolkit, provided as part 2 of this manual, is the main
guidance on how to carry out an impact assessment. It should be read
alongside the Green Book, which provides methodological guidance for policy
appraisal and evaluation.

You should present the analysis you have done using the |A template.

Stages of the impact assessment process

1.5.7.

1.5.8.

1.5.9.

The stages of the impact assessment process are closely aligned with the
ROAMEF policy cycle. These stages are: development, options, consultation,
final, enactment, validation and review. Not all of these stages may be
applicable to your policy.

The content of an impact assessment varies depending on the stage at which it
is produced but should generally set out: the problem being addressed,
rationale for intervention, policy objectives and the options considered.

For each option, an assessment should be made of the likely impacts that are
likely to result, monetised where possible and proportionate. The impact
assessment should consider the full range of possible impacts, including
economic, social and environmental impacts, not just impacts to business.
Risks and assumptions should be clearly stated.
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1.5.10.

This analysis should support the estimation of a Net Present Value (NPV) and
an Equivalent Annual Net Cost to Business (EANCB) for use in OITO and for
other measures that are included in the Statement of New Regulation.

European regulation

1.5.11.

The analysis of EU proposals should commence well before the proposal is
agreed in Brussels. Analysis should be undertaken to support the UK’s position
in the negotiation of new regulatory proposals and may by helpful in influencing
the Commission at the early stages of policy development.

Proportionality

1.5.12.

You should ensure that the resource you invest in undertaking an impact
assessment is proportionate. Some of the factors that should be considered
when deciding what level of analysis would be appropriate include: the scale of
the expected impact, stage of the policy, sensitivity of the policy and the ability
and cost of doing further analysis relative to the benefits this analysis may yield.

External scrutiny and publication

1.5.13.

1.5.14.

1.5.15.

Impact assessments should be published at 4 stages in the process:
consultation stage, final stage, enactment stage (if changes are made through
the parliamentary process) and review stage.

If your measure does not qualify for the fast track then your impact assessment
will be subject to external scrutiny by the RPC at both consultation and final
stage. Where RPC scrutiny is required, you must obtain a “fit for purpose”
opinion from the RPC prior to seeking RRC clearance.

Impact assessments should be uploaded to the legislation.gov.uk website at the
same time as of the relevant legislation, or (for consultation stage IAs, or |IAs
related to draft legislation) at the same time as the relevant consultation
document is published.

Top tips for impact assessments

1.5.16.

1.5.17.

Start gathering evidence and drafting the impact assessment early in the policy
development process. If you leave it until the last minute it is more likely that
your basic policy design will not meet better regulation requirements, and
clearance will be refused or delayed.

Impact assessments are documents used by a range of stakeholders —
including Parliament. The analysis should be accessible to those without a
technical background or in-depth knowledge of the policy area.
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1.6 Small and Micro Business Assessment

Regulatory measures should only extend to small and micro-businesses where any
disproportionate burden is fully mitigated

1.6.1

1.6.2

1.6.3

Scope
1.6.4

Small businesses (up to 49 FTE employees) - including micro-businesses (up to
10 employees) - suffer disproportionately from the burden of regulation.

The small and micro business assessment is intended to ensure that all new
regulatory proposals are designed and implemented so as to mitigate
disproportionate burdens The assumption is that there will be a legislative
exemption for small and micro businesses where a large part of the intended
benefits of the measure can be achieved without including them.

Analysis of small business impacts will form part of the impact assessment, and
will be scrutinised by the Regulatory Policy Committee (RPC) in its opinions.

You must apply the SMBA for all domestic measures expected to come into
force after 31 March 2014 that regulate business, except if they qualify for the
fast track. For measures coming into force on or before 31 March 2014, apply
the micro-business moratorium instead.

What do | have to do?

Principle
1.6.5

1.6.6

Detail
1.6.7

1.6.8

1.6.9

The default option is for small and micro businesses to be exempted from new
regulatory measures. If your assessment is that full exemption is not viable (or
compatible with achieving a large part of the intended benefits of the measure),
this must be supported with appropriate analysis. You must also consider
options for mitigating the burdens on these businesses.

SMBA is not a prescribed process. It is for you to determine how far burdens
can be mitigated while delivering a large enough part of the intended benefits.

At the earliest stages in the policy-development process you should make a
preliminary assessment of the businesses likely to be in scope of your proposed
measure. That will differ depending on the objectives of your measure, what it is
that is being regulated, and the sector(s) that will be affected.

If your measure does not affect micro and small businesses, you should make
this clear when seeking RRC clearance and in the relevant analysis in the
impact assessment. But no further action is required.

If your measure does affect micro and small businesses, you will need to
consider how burdens on small and micro businesses can best be mitigated
and reflect this in the detailed design of your measure. The list below sets out
some of the approaches you should consider.
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e Full exemption (default option). where a sufficient proportion of the
intended benefits from regulation can be achieved without including small
and micro businesses in the scope of the regulation.

e Partial exemption: where small and micro businesses are exempt from
specific requirements within the regulation, or where only some
businesses are fully exempt. In the former case that might include, for
example less onerous compliance requirements (e.g. issuing warnings to
smaller businesses rather than applying sanctions where non-compliance
is identified), or by deeming a certain subset of rules not applicable to
smaller business. In the latter case, that might involve limiting the
exemption to small businesses that are also micro-businesses

e Extended transition period: where all businesses of a defined size are
given a fixed extension to when they are required to comply compared to
larger business, reducing the costs associated with implementation of
new regulatory requirements. For example, the tobacco display ban gave
shops below the Sunday Trading threshold an additional 3 years to
comply

e Temporary exemption: where smaller businesses can apply for a
temporary extension where immediate compliance would harm their
business: an example might be where a service or product needs to be
redesigned to be compliant which might take some smaller businesses
longer to do (for capacity or financial reasons) than larger businesses

e Varying requirements by type and/or size of business: where
businesses below a certain size are, for example, only required to register
but not to be fully licensed or by exempting smaller businesses from
having to register or from registration or other licensing fees. This might
also apply to charges for inspection (although HMT rules on cost recovery
and avoiding cross-subsidy will need to be considered). This might also
be done through simplifying reporting requirements for smaller
businesses, less frequent/less onerous inspection etc

e Specific information campaigns or user guides, training and
dedicated support for smaller businesses: providing good information
and support tailored to the specific needs of smaller businesses may
mitigate the disproportionate demands in respect of understanding what
compliance looks like and what is required (where larger businesses have
staff already in pace to deliver against new or changed regulation where
smaller businesses do not)

e Direct financial aid for smaller business: for example the ability of
smaller businesses to obtain financial re-imbursement of costs associated
with compliance (particularly around transition, where new or substantially
changed regulation places significant new financial costs on business)

Opt-in and voluntary solutions: where businesses below a certain size
are allowed to voluntarily “opt-in” to the full regulatory regime, or where
they agree to an industry-led voluntary scheme.

1.6.10 These options are provided for guidance only. They are not exhaustive. Where
the default option — full exemption — is not adopted, the application of the other
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1.6.11

options will depend upon what is most effective in achieving the maximum
mitigation of disproportionate burdens, taking into account the nature of the
regulatory proposal and the businesses affected. For example:

e Which characteristics of small businesses likely to be affected are relevant
(e.g. number of employees vs. size of turnover)?

e How serious is the policy problem addressed by the proposal in relation to
micro and small businesses?

¢ Where is the impact on the operations and performance of micro and
small business likely to be disproportionate compared to larger
businesses: for example, if changes to equipment and processes are
required then an extended transition period may be appropriate.

¢ Are there any potential unintended effects associated with alternative
approaches for smaller firms, and how might these be mitigated?

If you believe that no mitigating options are necessary because there is no
disproportionate burden then this should be fully evidenced in the supporting
analysis.

Analysis needed to underpin the proposed policy

1.6.12

1.6.13

1.6.14

Top tips
1.6.15

1.6.16

1.6.17

If a full exemption (for both small and micro businesses) is applied, there is no
additional analysis required. The effect of the exemption will already be
included in the analysis of the overall policy impacts.

If an exemption is not applied, or only partially applied, a proportionate analysis
of the affected business population should be presented as part of the impact
assessment to justify why a full exemption is not compatible with the relevant
policy objectives. That might include, for example, a description of the business
population affected by the measure and the distribution of costs and benefits.

In addition, the impact assessment should include an analysis of the impact of
mitigating options proposed, their effect and their rationale. This could be either
a qualitative or quantitative assessment. Where no mitigating options are
proposed because it is considered that there is no disproportionate burden this
must be evidenced in the impact assessment.

Make sure you understand the characteristics of the businesses that are likely
to be affected by your measure.

Think critically about whether it is necessary to include micros and/or small
businesses in regulatory measures at the very outset of policy development. It
may often be possible to achieve the majority of the benefits of your measure
even though smaller businesses are exempted — for example where larger
businesses account for the majority of the regulated activity.

Consult enforcement bodies and business representative groups, to identify
how to mitigate disproportionate burdens on smaller businesses.
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1.7 Sunset and Review clauses

Regulatory measures that do not qualify for fast track must include a review clause (and,
where applicable, a sunset clause) in the relevant legislation.

1.7.1 By ensuring that requlatory measures are regularly reviewed, sunset and review
clauses help control the level of regulation. In cases where a measure is no
longer needed, or where it imposes disproportionate burdens on business, the
inclusion of such clauses helps ensure that it is removed. In other cases, they
can help keep effective measures up to date, and support improvements.

1.7.2 Review clauses impose a statutory duty to carry out a review of the measure in
a specified timescale, usually within five years of it coming into force. Sunset
clauses provide for automatic expiry of the measure on a specified date.

1.7.3 Sunset and review provisions complement and strengthen existing processes
for monitoring the impact of regulation, such as Parliamentary scrutiny and
feedback from affected businesses.

Scope

1.7.4 A review clause is mandatory for all measures that regulate business (including
both domestic and EU-derived measures), except for fast track measures, and
time-limited measures that are subject to an existing sunset clause causing
them to expire within one year of coming into force. This includes domestic
measures and international or EU-derived measures. In some cases, sunset
clauses are also mandatory — this is explained in the section below.

1.7.5 You should also consider the application of review and sunset clauses to
measures outside the scope of this guidance. Bear in mind that the objectives,
nature, and policy implications of using such provisions in those cases may be
different from those that fall within the scope of this guidance.

What kind of provision should | apply?

1.7.6 If your measure is domestic in origin, and is being implemented through
secondary legislation, the legislation must include both a review and a sunset
clause.

1.7.7 For all other measures (including proposals implemented through primary
legislation, and proposals of EU or international origin), a review clause must be
used.

1.7.8 This guidance principally covers the process for primary and secondary
legislation (including legislation that implements EU or international obligations).
However, the same principles should be applied to other regulatory measures.

1.7.9 The flowchart below should help you identify whether you should include sunset
and/or review clauses in your policy.
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Flowchart E: sunset and review clauses

Does my measure regulate or
deregulate business, or concern the >
regulation of business ? NO
| YES Use of review
Does my measure require collective A and / or sunset
agreement ? NO clauses is
| YES discretionary
Does my measure qualify for the fast N
track ? YES
| NO
Does my measure implement an EU Review clause
or international obligation ? YES] required
NO
\4
Is my measure being implemented
through primary legislation ? YESI
NO
r Sunset and
Is my measure being implemented p_— |
through secondary legislation ? YES sullens Gl e

lNO both required

Non-legislative measure

— sunset / review clauses

are not applicable

Application of sunset and review clauses

1.7.10

1.7.11

1.7.12

As a minimum, the sunset or review clause should apply to the elements of the
legislation that give rise to the regulatory burden on business. You will need to
consider whether, if the measure amends an existing regulatory scheme, it
would be more appropriate to apply the clause to the whole scheme rather than
just the amendment alone.

Except in exceptional circumstances the date specified in the review clause for
the publication of the first statutory review should be no later than five years
after the measure comes into force. That is consistent with the timescales for
post-legislative scrutiny and post-implementation review (see scenario A, Figure
1.7.A). Where there is no sunset clause, the review should be repeated on a
five year cycle

It might sometimes be appropriate to set an earlier date for a statutory review —
for example to co-ordinate with a planned review of related measures, or where
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uncertainty regarding the effect of the measure at the time of introduction
means that an early post-implementation review is planned (see scenario B,
Figure 1.7.A).

1.7.13 Where the implementation of regulatory changes resulting from the review is
likely to be a particularly complex or lengthy process, it may be appropriate to
carry out the review at an earlier stage to allow time for any changes to the
legislation to be made and brought into force before any specified expiry date
(see scenario C, Figure 1.7.A).

1.7.14 Where a sunset clause is used, the expiry date should be no later than seven
years after the measure comes into force.

Monitor Renew,
implementation, collect Carry out amend, or
data review expire

timings
review
C. Extended j
renewal M«» R ooooo-ooooooooooo’ E
period

»
>

Yo Y Y, Ys Y4 Ys Ys Y7 Ys Yo

Review must Expiry should
be carried out be no later
within 5 years* than 7 years*

* Other than in exceptional circumstances

Regulation R Statutory review E Regulation
comes into force publication expires

Figure 1.7.A: Indicative review and expiry timings for secondary legislation with sunset clause

1.7.15

You must allow sufficient time between the statutory review date and the expiry
date for new regulations to be made to replace the set that are due to expire
(where applicable), whilst also allowing those affected by the measure an
adequate period to plan for any changes required. Where an early statutory
review date is proposed (i.e. less than five years), the expiry date should in
most cases also be brought forward, unless the reason for carrying out an early
review is the requirement for additional time to implement any potential changes
to the measures arising from the review.

Practical Application

1.7.16

The general principles and guidelines set out above are not exhaustive. You will
still need to decide upon the best approach to implementation on a case by
case basis, taking into account the Government’s objectives for reviewing
regulation, and any technical advice from your lawyers. For example :-
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e where your measure is introduced through the amendment of existing
legislation, it may be appropriate to insert the sunset or review clause in
the legislation that is being amended (where there is no pre-existing
provision) rather than in the amending instrument;

e where the potential future expiry of the measure would give rise to
significant uncertainty for those affected, you should consider including
provisions intended to deal with those consequential issues as part of the
implementing regulations; and

e where sunset or review clauses are being considered for legislation in a
devolved area (whether wholly or partially devolved), you will need to
consult colleagues in the relevant administration in the usual way, with
agreement to legislate obtained as necessary through the applicable
process. You should also bear in mind the possibility that the review of
implementation in the different nations may potentially generate different
policy proposals for legislative changes.

Top tips for sunset and review clauses

1.7.17

1.7.18

1.7.19

1.7.20

Talk to your lawyers at an early stage to ensure that they are aware of the need
for a review and (where applicable) sunset provision in the legislation. They will
also be able to help you with the drafting of the review or sunset provision,
following the standard wording agreed by the Reducing Regulation sub-
Committee.

Think about the scope and timing of the statutory review, and how this fits with
any other planned or existing reviews.

Take the opportunity to address any misconceptions about sunset or review
clauses amongst stakeholders. The principle behind such clauses is that if a
measure is found to be effective, it will be renewed.

Ensure that arrangements are in place for collecting the evidence you will need
to carry out the statutory review.
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1.8 Reviewing Regulation

Measures that include a statutory review provision in the relevant legislation must be
formally reviewed within five years of the date the measure came into force, and then
regularly on a five year cycle

1.8.1 Better regulation relies on the effective review of how regulatory measures work
in practice. The sunset and review clause chapter sets out the situations in
which you must include review clauses and sunset clauses. This chapter
explains how these reviews should be carried out, and what actions should be
taken after a review.

1.8.2 The purpose of a review carried out to fulfil a statutory review provision is to
establish whether, and to what extent, the measure has achieved its original
objectives. The review must also consider whether the objectives are still valid,
whether the measure is still required and the best option for achieving those
objectives, and if so whether it can be improved to reduce burdens on business.

1.8.3 Reviews of EU-derived measures should focus on improving transposition and
enforcement, to ensure UK businesses are not put at a competitive
disadvantage.

Scope

1.8.4 Whether a policy area is in scope for review is decided at the point the
legislation is passed, by the inclusion of a sunset and/or review clause.

1.8.5 In additional, measures that include a public commitment to a review are also in

scope for review. That commitment will normally have been made in the
published final stage impact assessment. You might also carry out a review for
other measures, where there are good policy reasons for doing so.

What do | have to do?

1.8.6 You need to identify whether there are any pieces of legislation for which you
have responsibility that contain a statutory review provision, and plan for how
the review will be carried out.

1.8.7 You will need to produce a report of the review, including a post-implementation
review impact assessment.

1.8.8 In the light of the findings from the review, you will need to decide whether the
measure should be removed, renewed without changes, or amended. How this
is done in each case will depend on whether the legislation contains a sunset
clause (as well as the review clause).

1.8.9 The report on the statutory review, setting out the conclusions reached, must be
cleared by the Reducing Reqgulation sub-Committee (RRC) and the relevant
policy committee before publication. A fit for purpose opinion from the
Reqgulatory Policy Committee (RPC) on the post-implementation review impact
assessment must be obtained before seeking RRC clearance.
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What should the review address?

1.8.10

1.8.11

1.8.12

1.8.13

1.8.14

For domestic measures, the review must address three related questions:

a) are the policy objectives that led to the introduction of the measure still
valid and relevant?

b) if the objectives are still valid and relevant, is regulation still the best way
of achieving those objectives, compared to the possible alternatives?

c) if regulation is still justified, can the existing measure be improved?

For EU-derived measures, the review should focus on how implementation and
enforcement could be improved to reduce burdens on UK business, learning
from the practical experience both in the UK and in other European countries,
and ensuring that British businesses are not put at a competitive disadvantage.
However, you should also consider whether there is evidence, and potential for
an alliance with other EU member states, that would support taking a request
for a wider review of the objectives of the underlying EU legislation to the
European Commission.

For domestic measures where the original policy objectives have changed or
are no longer relevant, the measure should be allowed to expire (or be
repealed). Equally, if the measure has not had a significant beneficial impact in
line with the original policy objectives, the presumption should be that it is
allowed to expire (or is repealed).

If the review reveals unintended consequences of regulation, higher than
expected costs, or low levels of compliance this should prompt significant re-
design of the measure, or a move to address the policy objectives through
alternative approaches.

If a measure is shown to be successful and is retained, the review should still
consider how the measure can be improved, for example by reducing the costs
to business, or improving enforcement. When considering possible
improvements, associated transitional costs should be taken into account.

The Review Stage

Carrying out the review

1.8.15

1.8.16

1.8.17

The central evidence for a review should be a post-implementation review
(PIR), planned and carried out in line with the guidance provided by the
Magenta Book and its supplementary guidance, set out in an impact
assessment and scrutinised by the Regulatory Policy Committee (RPC).

In carrying out a PIR you should consider the views of stakeholders on the
effectiveness of policy implementation. However, you need not re-examine the
original policy intent

During an evaluation, the following questions should be considered (guidance
on evaluation questions can be found in the Magenta Book):

e To what extent has the policy achieved its objectives?
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1.8.18

1.8.19

1.8.20

1.8.21

e To what extent have the success criteria been met?
e To what extent have there been unintended consequences?
¢ What are the costs and benefits, in hindsight and going forward?

¢ |s government intervention still required? Or has the market changed as a
result of the policy?

e Hence, what scope is there for simplification, improvement or
deregulation?

e Do compliance levels indicate that the enforcement mechanism chosen is
appropriate?

Consider proportionality when deciding which question to answer, though all
reviews are expected to cover the first three questions. Details on what could
influence the scale of review can be found in the Magenta Book and its
supplementary guidance.

Resources devoted to PIR are expected to fall along a wide spectrum from full
PIRs for high-impact measures to desktop reviews. You should identify clearly
in your report and impact assessment which kind or kinds of evaluation you
used. The main types, from most rigorous to least, are

i) Economic Evaluation: Including Cost Benefit Analysis or cost-
effectiveness analysis. Economic evaluation will ideally be based on
results of an impact evaluation or an outcome based evaluation.

i) Impact evaluation: This is an outcome based evaluation that identifies
both what changes have occurred and the extent to which these can be
attributed to the policy

iii) Outcome evaluation: identifying changes in key outcomes before and
after the intervention, this type of evaluation can provide information on
association but not necessarily attribution

iv) Process evaluation: assessing how a policy is being implemented as
intended, and whether there any unforeseen effects

V) Light touch review: possibly including a re-run of the original impact
assessment, with little systematic new evidence.

Light touch reviews should be quick and efficient, collating previously-available
evidence, including the known views of stakeholders and enforcers. At a
minimum you should establish whether a policy has achieved its objectives, to
what extent it has met success criteria and whether there have been
unintended consequences. Information collected during monitoring should be
collated and stakeholder views sought.

Where potential benefits arising from a PIR are assessed as high (e.g. where
the policy being reviewed has impacts of over £60m), a substantial review is
expected, at least at the level of outcome evaluation.
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1.8.22 As well as drawing on the PIR, the statutory review can be coordinated with and
reflect other related activities, including for example:-

o statutory reviews of other related measures

¢ the post-legislative scrutiny of primary legislation; a “stock review” of
existing regulation

¢ a formal evaluation of the relevant policy area

e areview led by the European Commission, either of a specific piece of
legislation, or legislation in a particular field

1.8.23 Coordinating a statutory review with a more general policy review reduces
duplication and could improve the quality of policy development going forward,
including identifying where Government may no longer wish to intervene.

1.8.24 Where a repeat review is being carried out — for example in the case of primary
legislation where the measure is not subject to a sunset clause — you should
draw on and update as necessary the analysis carried out during the earlier
review exercise. This should therefore be a more streamlined process.

Planning, co-ordination, and consultation

1.8.25 You must ensure that the statutory review obligations are discharged as
efficiently and effectively as possible. All Departments are encouraged to have
some form of internal tracking and co-ordination to assist with this process. It is
strongly recommended that statutory reviews are included in
Departments’ annual business planning process, and that a forward
regulatory review programme is published on an annual basis, for
example covering the next five years.

1.8.26 Because they must be completed before the statutory deadline, reviews must
be carefully planned in advance. You will need to consider :-

e how best to gather information and views from businesses, civil society
organisations, and others affected by the measure (including through
formal consultation where proportionate)

¢ the need to involve Departments for whom the removal or amendment of
the measure may have implications, including for their legislation;

o the need to consult the relevant devolved administrations at an early stage
where the subject matter of the measure is wholly or partially devolved, or
where the Westminster legislation has amended or repealed devolved
legislation

¢ the time required to clear and finalise the report before publication.

Publication

1.8.27 When clearance has been obtained from RRC, you must publish the report of
the review in a Command Paper, to be laid before Parliament before the
relevant statutory deadline.

1.8.28 The relevant PIR impact assessment should be published alongside the report
on the statutory review. Where the review has fed into a wider policy review, or
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where it has identified a need for amendments to existing measures, you may
publish the conclusions from the review as part of another policy document.

The Removal / Renewal Stage

1.8.29

The removal / renewal stage covers the actions that are taken following the
statutory review. In principle, there are three possible actions :-

e removal of the measure
e renewal of the measure, without any changes

¢ amendment of the measure.

Removal (Expiry)

1.8.30

1.8.31

1.8.32

Renewal
1.8.33

Where the measure includes a sunset clause, it will cease to have effect as of
the date specified in the legislation. Although the expiry of the measure is
automatic, you must consider any consequential changes to existing legislation,
and practical implications. The change will need to be communicated to
businesses and others affected by expiry, and guidance material updated. See
scenario A, 1.8.B.

Where the measure includes only a review clause, there is no automatic expiry.
You will therefore need to prepare new legislation to repeal the measure. See
scenario B, 1.8.B.

For EU-derived measures, the process for removal is likely to be much more
complex. Where there is a planned or current review of the underlying
obligation at an EU level, you should ensure that the conclusions of the
statutory review carried out under the domestic implementing legislation are fed
into that process, with a view to reaching agreement with other member states
on amendment or removal of the measure. Otherwise, if you believe there is a
case for removal or amendment you are encouraged to make the case for a
review at the EU level with the European Commission. See scenario C, 1.8.C.

Where a measure has a review clause, no action is required to renew the
measure because it will (in the absence of any action) continue to remain in
force. Where a sunset clause has been used, new legislation will be required to
renew the existing measure before the existing legislation ceases to have
effect. When such legislation is renewed, the existing sunsetting provisions
should be amended to reflect the start of a new cycle of review and expiry.

Amendment

1.8.34

Amending a measure will require new legislation. As part of the process of
amendment, the existing sunsetting provision should be amended as
necessary, reflecting the start of a new cycle of review and (as applicable)
expiry when the amended measure comes into effect.
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1.8.35

W

Where the measure implements EU obligations, Departments will need to
consider whether any amendments can be made within the scope of the
underlying EU legislation. Where amendments would require changes to
underlying legislation, Departments will need to seek to negotiate and agree
any changes at an EU level.

Existing regulation due
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statutory review date
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Figure 1.8.B: Expiry, Renewal, or Amendment: Indicative timescales for domestic secondary
legislation with sunset clause

Legislative process

1.8.36

1.8.37

1.8.38

Any new legislation that is required, including legislation that renews existing
legislation, should be introduced through the normal legislative and
parliamentary processes. An updated impact assessment should be prepared,
drawing on the results of the statutory review, with the reasons for the proposed
legislative action set out clearly in the explanatory memorandum or explanatory
notes.

In the case of new secondary legislation, you should ensure that the relevant
instrument is presented at least three months in advance of the date that the
renewal is to take effect. To facilitate efficient use of parliamentary time, it is
possible to seek to combine debates on related affirmative instruments that are
subject to renewal.

Where the statutory review recommends changes to primary legislation, you will
need to identify a legislative vehicle for effecting any changes, including the use
of a legislative reform order where appropriate.

Consequential changes

1.8.39

Where a sunset clause is to be included in a measure, you should consider as
part of the legislative drafting the consequences of its potential future expiry,
and what legislative provision it is appropriate to include to address any
associated risks or sources of uncertainty to those affected by the measure,
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1.8.40

1.8.41

including provisions that may be helpful in minimising any potential adverse
effect on business confidence. When the measure is to be revoked or is due to
expire, you will again need to consider what, if any, further savings or
consequential provisions may be required.

Consult your lawyers on this at an early stage in planning the process of
revocation or expiry. They will need to consider what needs to be provided for in
legislation in the light of those sections of the Interpretation Act 1978 which
deals with the effect of repeals (sections 15-18). These may include saving
provisions that relate to things done during the period when the measure was in
force' In addition in a measure that is due to expire under a sunset clause
prospective amendments may be required to other legislation that is linked to
the measures that are to be revoked (or which are due to expire).

Where legislation covering matters that are wholly or partially devolved is
amended, repealed, or allowed to expire, there may be significant
consequential implications for Scottish, Northern Irish, or Welsh legislation
which has been amended or enacted in reliance on, or in consequence of, the
relevant legislation. Early consultation with the devolved administrations is
important to ensure that consequential effects are not inadvertently missed.

Reducing Regulation sub-Committee Clearance

1.8.42

In parallel with clearance from any relevant policy committee, you must obtain
RRC clearance. You must demonstrate to RRC that the conclusions reached in
the review report are robust and have an adequate evidence base. For example
where it is proposed that a regulatory measure should be retained, RRC will
expect to see appropriate evidence that improvements to the existing measure,
and possible non-regulatory alternatives, have been considered, and (in the
case of EU obligations) that British businesses are not at a competitive
disadvantage relative to their competitors.

Top tips for reviewing regulation

1.8.43

1.8.44

1.8.45

Reviews should be proportionate, taking into account the scale of the impacts
on business.

Early action on reviews is crucial, particularly around gathering monitoring data.
Gathering data ahead of the review date ensures baseline data is available.

Allow time for RPC scrutiny and RRC clearance of the published report.

39



Better Regulation Framework Manual

1.9 One-in, Two-out

Any measure which regulates or deregulates business and is expected to result in a
direct net cost to business must be offset by measures that deregulate business and

provide savings to business of at least double that amount.

1.9.1

1.9.2

1.9.3

1.9.4

Scope

One-in, Two-out (OITO) requires that for every pound of additional net cost
imposed on business by new measures that requlate or deregulate business,
Departments must find two pounds of net savings from deregulatory measures
(savings from regulatory measures may not be counted).

This chapter provides officials with methodological guidance to operate OITO,
which applies to measures that come into force from January 2013.

The OITO methodology builds on the Green Book and the impact assessment
toolkit. Evidence for OITO (INs and OUTSs) is provided by impact assessments.

Departments will be held to account for their overall performance under the
OITO rule in the six-monthly Statement of New Regulation, and at the end of
this Parliament (assessed from January 2013). Departments who were in One-
in, One-out deficit at the end of 2012 will also need to ensure they achieve One-
in, One-out when considered over the entire Parliament.

What is in scope of OITO?

1.9.5

OITO applies to all changes in, or introduction/removal/expiry of, measures that
require clearance from the Reducing Regulation Committee (RRC). This is
subject to applicable out-of-scope exemptions, set out in the next section.

What is out of scope of OITO?

1.9.6

1.9.7

1.9.8

Measures that are not in scope for RRC clearance are not in scope for OITO.
Details are provided in the RRC guidance.

New regulatory proposals from national regulators that are not statutory in
nature are not in scope for OITO and should be accounted for according to the
Accountability for Regulator Impact policy

There are some measures that require RRC clearance, but which are out-of-
scope of the OITO rule. These include are outlined below, and a flowchart is
provided:

I Measures where impacts on business are purely indirect, i.e. no direct
impacts on business;
ii.  European Union Regulations, Decisions and Directives, except in cases of

Gold-plating: if you are implementing an EU Directive that goes beyond
the minimum requirements, resulting in increased costs to business;

Failure to derogate: if you are introducing or recasting an EU Directive
that (i) fails to take available derogations which would reduce costs to
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Vi.

Vii.

viii.

business or (ii) uses a derogation which imposes increased costs on
business;

Early implementation of an EU directive; or

International agreements and obligations — you should treat in the same
manner as EU measures;

Civil emergencies regulation

Applies to those measures which would be classified as an emergency
under the Civil Contingencies Act 2004. This Act forms the basis of the
COBRA powers to deal with emergency situations in the UK (e.g. a foot
and mouth outbreak);

Financial systemic risk

Measures which deal with issues falling under the OECD (2004)
definition of financial systemic risk. However, the OITO rule does apply
to all other areas of financial services regulation, including financial
crime regulation (such as anti-money-laundering) and conduct of
business regulation;

Regulations that have a temporary and short lifespan, specifically,
those that are in place for up to 12 months and include an automatic
sunset clause.

Fees and charges - related to regulatory enforcement and compliance
activity - including the annual uprating of any fees or charges. The
exemption does not apply in the following case:

When the change in the level of fees and charges results from an
expansion or reduction in the scope of regulatory activity.

Operation of periodic adjustments to a pre-existing regulation or regulatory
regime that are intended to maintain the current level of regulation in the
face of general wage and price inflation — the adjustment must be provided
for in existing legislation, either directly or through the recommendations of
the relevant independent statutory body as set out in that legislation, for
instance the Low Pay Commission for the National Minimum Wage.

Fines and penalties — even if these are levied on a regulated entity for
non-compliance with a regulation
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Flowchart F: scope of One-in, Two-out

Does my measure regulate or deregulate Out of
business, or concern the regulation of
business ? NO scope of

YES OITO

A
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agreement ? v

NO
YES
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of OITO

Classification of Measures under OITO
1.9.9 There are three classifications under OITO: IN, OUT or Zero Net Cost.

1.9.10 INs - an IN is applicable if:

e The direct incremental economic cost to business of a measure exceeds
the direct incremental economic benefit to business.

1.9.11 OUTs - an OUT is applicable if:

e The change is deregulatory (in addition to the glossary definition, where
Departments recast measures in order to reduce burdens on business will
be included as deregulatory for the purposes of OITO); and

e The direct incremental economic benefit to business exceeds the direct
incremental economic cost to business.
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1.9.12

Zero Net Cost — a measure should be classified as Zero Net Cost (ZNC) if:

e itis regulatory and the direct incremental benefit to business exceeds the
direct incremental cost to business;

¢ the direct incremental cost to business of the measure equals the direct
incremental benefit to business; or

e neither direct net incremental cost to business nor the direct net
incremental benefit of the measure can be monetised at final stage.

Specific Treatments

Primary and secondary legislation

1.9.13

The IN, OUT or Zero Net Cost attributed to the change in regulation (for both
primary and secondary legislation) is scored under OITO from the date the
measure comes into force, or (if applicable) expires or is revoked. Therefore:

e Direct impacts on business from primary legislation should be scored for
OITO on the date the primary legislation comes into force

e Direct impacts on business from the secondary legislation should be
scored for OITO on the date that secondary legislation comes into force.

Pro-Competition Measures

1.9.14

1.9.15

1.9.16

Measures which increase competition can reasonably be expected to drive
economic growth and benefit society. Therefore, where such measures are
primarily intended to promote competition, any impacts related specifically to
the competition aspects of the proposals should be scored as a zero net cost
for the purposes of OITO.

In assessing whether a measure can be classified as pro-competition, you must
provide positive responses to ALL of the following questions:

i. Is the measure expected to promote competition? Promoting competition
can be achieved through any of the following mechanisms:
Directly increasing the number or range of sustainable suppliers
Indirectly increasing the number or range of sustainable suppliers
Strengthening the ability of suppliers to compete
Increasing suppliers' incentives to compete vigorously

ii. Isthe netimpact expected to be an increase in competition (i.e. if a policy
fulfils one of the criteria but results in a weakened position against
another)?

iii. Is promoting competition the primary expected impact of the policy?

iv.  Would it be reasonable to expect a net social benefit from the policy (i.e.
benefits to outweigh costs), even where all the impacts may not be
monetised?

Departments wishing to apply this pro-competition treatment to a measure will
need to address the above questions in their impact assessment.
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1.9.17

1.9.18

1.9.19

The impacts related to the pro-competition purpose of the measure will need to
be recorded separately within that impact assessment when it is sent to the
RPC. The RPC will then be required to validate the 'pro-competition’
assessment as well as the calculation of the impacts related to the pro-
competition aspects of the proposal.

Departments will need to identify and score for OITO any impacts not related to
the pro-competition purpose of the measure.

Validated impacts related to the pro-competition purpose of the measure will be
excluded from the OITO figure recorded in the impact assessment and
Statement of New Regulation.

Permissive Changes

1.9.20

1.9.21

Regulatory changes are permissive in nature where they allow, but do not force,
businesses to do something.

If there is a reasonable expectation that business will only adopt these changes
where they lead to net benefits for business, the analysis in the impact
assessment can assume that benefits are at least equal to costs, even if it is not
proportionate or possible to quantify or monetise the benefits.

Regulated Transfer of Assets

1.9.22

1.9.23

Where a measure transfers an asset to the private sector this results in a direct
benefit to business (the value of the asset on transfer). In general:

o The value of the transferred assets is a direct benefit. You should use
market values where possible. Where there is no open market for the
transferred asset alternative approaches will have to be adopted;

o If the asset is transferred in dilapidated state, the cost of
maintenance/remedy is categorised as a direct cost.

In economically regulated markets, where there is no market valuation for the
assets that are transferred, you can use an estimate using the present value of
the regulated return from the asset. This applies even if the value to the
company or companies may come through future changes in prices.

Expiry of time-limited measures

1.9.24

1.9.25

1.9.26

The expiry of a time limited measure that has been costly to business is treated
as an OUT, and the expiry of a measure that benefits business as an IN under
the OITO methodology. In both cases, you must undertake an assessment of
the actual costs to business arising from the expiry.

This principle applies to all time limited measures implemented before and
during the current parliament, including sunsetted measures, with the exception
of measures with a duration of less than 12 months (which are out of scope of
OITO).

The same principle is applied to any IN or OUT related to the early
implementation of EU regulation.
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Scoring Measures under OITO

Equivalent Annual Net Cost to Business

1.9.27 You should calculate the value of INs and OUTs under OITO using Equivalent
Annual Net Cost to Business (EANCB).

1.9.28 The EANCB of a measure is defined as the annualised value of the present
value of net costs to business, calculated with reference to the counterfactual.

1.9.29 The EANCB is applicable from the implementation date

1.9.30 The EANCB is calculated as part of the impact assessment. Departments
should quantify impacts in accordance with Green Book Guidance, with direct
impacts identified and separated. The NPV of direct costs to business is used to
calculate the EANCB. EANCB is calculated as follows (Fig 1.):

One discount rate (Green Book - time period less than or equal to 31 years)
eancp="NE
at,r
Where a;, is the annuity rate given by:
I+7 |
a,, = 1-
’ r (1+r)
Where:
Equivalent Annual Net Cost to Business EANCB
Present Value of Net Costs to Business PVNCB
Annuity Rate atr
Time period over which the policy is active in the
appraisal t
Discount rate r

Direct and Indirect Impacts
1.9.31 Only direct impacts on business should be scored for OITO.

1.9.32 A direct impact on business is defined as

“an impact that can be identified as resulting directly from the implementation or
removal/simplification of the measure”.

1.9.33 Subsequent effects that occur as a result of the direct impacts, including
behaviour change, are indirect. These are not scored for OITO.
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Time periods

1.9.34 The time period used in the calculation of an EANCB should be the time period
in which the policy is active in the appraisal. As a default, a 10 year time period
should be used.

1.9.35 If a proposal is time-limited and going to be active for less than 10 years, then
the shorter time period which the policy will actually be active should be used to
annualise costs and benefits to business in the EANCB calculation.

Direct/Indirect Impacts on New Entrants

1.9.36 Categorisation of direct and indirect impacts should be the same for existing
business and new entrants. Direct and indirect impacts should be determined
with reference to the existing business. Subsequently, the same categories of
impacts (e.g. familiarisation costs) should be applied to new entrants.

Other Technical details
De Minimis
1.9.37 There is no de minimis for OITO.

Unit of costs

1.9.38 EANCB takes account of both transitional and annually recurring costs and
benefits to business.

Price and Present Value Base Year

1.9.39 You should use 2009 as the price base year, and 2010 as the present value
base year when calculating the EANCB.

1.9.40 Quantified and monetised impacts within impact assessments should be based
on the most appropriate price base year (in constant prices). You should then
inflate / deflate the impact assessment numbers (based on HMT’s GDP deflator
series) within impact assessment s, to the price base year to produce
consistent data to measure delivery against OITO.

Exchange rate issues

1.9.41 EANCB will operate in UK GBP (£) and IAs should be calculated and adjusted
accordingly, using UK data wherever possible. In addition, all cost estimates
should be based on the impact to the UK economy.

Non-Compliant Companies

1.9.42 When calculating the EANCB, you should not include any costs (fines and
penalties) incurred by companies for non-compliance with the regulation.

Tax and Pass-Through

1.9.43 You should calculate the impact of a measure on a gross (pre-tax) basis
(excluding NIC — see details below).

1.9.44 Other forms of pass-through should also be excluded for the calculation of the
EANCB (e.g. expected price increases).
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Wage Rates

1.9.45 In line with the Standard Cost Model, National Insurance Contributions should
be added on to the basic wage rate.

Enforcement and Accountability of OITO

Reducing Regulation sub-Committee

1.9.46 The RRC has responsibility for enforcing the OITO rule and, in exceptional
circumstances, has the power to make individual exemptions.

Regulatory Policy Committee

1.9.47 The Regulatory Policy Committee (RPC) is responsible for the validation of
EANCB figures. This provides consistency of cost-benefit analysis across
government.

Accountability

1.9.48 Accountability for ensuring the Coalition Government meets its OITO
obligations rests with Ministers and Permanent Secretaries of the individual
regulating Departments.

1.9.49 The publication of a Statement of New Regulation every six months provides
public accountability at a Departmental and cross-government level.
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1.10

Common Commencement Dates

New domestic measures (both reqgulatory and derequlatory) must come into force on a
common commencement date - either 6 April or 1 October each year.

1.10.1

Scope
1.10.2

1.10.3

Waivers
1.10.4

1.10.5

By requiring requlatory changes to occur at set times, Common
Commencement Dates (CCDs) inform business and other stakeholders about
forthcoming regulatory changes, helping them to plan and budget for new
measures and to minimise any additional costs. CCDs also enable Ministers to
take a strategic overview of the government’s regulatory programme.

The two dates (6 April and 1 October) apply to domestic measures that requlate
or derequlate business. The following kinds of measure are exempt from CCDs:
e EU-derived measures
e air navigation orders
e road closure orders

e measures that are outside the scope of clearance by the Reducing
Requlation sub-committee (RRC)

Please note that if you were implementing any EU-derived measures ahead of
the deadline (i.e. gold plating), the UK CCD would normally apply.

You should always assume that your policy will be implemented on a CCD
unless you have received explicit RRC clearance for a waiver on one of the
grounds below:

e clear emergencies; for example those involving public or animal safety or
health, which demand urgent action

¢ anti-avoidance measures necessitating urgent closure of loopholes
e measures which remove significant risk or detriment from business

¢ instances where the costs of timing a measure to meet a CCD would be
wholly disproportionate to the public purse and/or business

e orders which commence other measures on a CCD

Even measures which benefit business should be deferred to a CCD, to ensure
consistency for business. However, there may be some limited flexibility for
deregulatory measures to come into force on a date other than a CCD if there
would be demonstrable benefits to business (this maybe the case for some
RTC measures). This would require agreement to a waiver by RRC at write-
round: if you think it might apply to your policy, you should discuss it with your
Better Requlation Unit (BRU).
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Devolved regulation

1.10.6

Where an area of regulation is reserved (i.e. where decisions remain with
Parliament in Westminster) it would normally be commenced on a UK-wide
basis, on a CCD. In some circumstances powers that affect business have
been devolved. These include food safety and labelling, environment, fisheries,
agriculture, health and aspects of the legal system. Where legislation includes a
mixture of delegated and reserved provisions, you should discuss with officials
in the Devolved Administrations and seek to align commencement dates as far
as possible on a UK-wide basis.

What do | have to do?

1.10.7

1.10.8

1.10.9

1.10.10

1.10.11

1.10.12

You should factor CCDs into your planning of the implementation of all
measures that regulate or deregulate business.

In order to work out on which CCD your measure should come into force, you
need to allow time for:

¢ Consultation — please refer to the Cabinet Office’s Consultation Principles
Guidance;

e Discussions with officials in devolved administrations to align CCDs as far
as possible;

o Fast track process or impact assessment clearance with your BRU and the
independent Regulatory Policy Committee (RPC);

¢ Final stage clearance from the RRC (and the relevant policy committee) so
the measure can be included in the next Statement of New Regulation;

e The requirement that guidance for new measures should be made
available 12 weeks in advance of implementation;

e Parliamentary scrutiny and, if appropriate, debate of any Statutory
Instruments well in advance of commencement.

If an unanticipated delay means that your measure will not be ready for the
planned CCD, you should wait until the next CCD. If there are significant
adverse repercussions arising from delaying implementation to the next CCD,
you will need to seek a waiver from RRC.

For consistency, CCDs will always fall on 6 April and 1 October even if these
are public holidays or during the weekend. In cases where the CCD falls at the
weekend or on a public holiday and a Statutory Instrument cannot be laid in
advance, then it may be laid on the first working day immediately after the CCD.

As part of project planning, you will need to allow time for scrutiny by relevant
Parliamentary Committees, which may include the Joint Committee on Statutory
Instruments (JCSI), the House of Commons Select Committee on Statutory
Instruments, and/or the Secondary Legislation Scrutiny Committee (SLSC).

Working to a CCD timetable does not prevent you from laying instruments

throughout the year, thereby allowing time for parliamentary scrutiny and, if
appropriate, debate, well in advance of commencement.
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1.11 Micro-business moratorium

Domestic measures which will come into force before 31 March 2014 must provide a
legislative exemption for micro-businesses (fewer than 10 employees) and start ups

1.11.1

1.11.2

1.11.3

The micro-moratorium was introduced to provide the smallest businesses and
start ups with a three year period of regulatory stability, and to protect them
from the disproportionate burdens resulting from regulatory measures.

The moratorium policy applies to all domestic measures within the scope of
One-in, Two-out (OITO) that affect micro-businesses, and that are intended to
come into force before 31 March 2014 (the end of the moratorium period). It
also applies to certain categories of domestic regulation that are outside the
scope of OITO, including regulations addressing systemic financial risk.

The policy applies to both regulatory and deregulatory measures, including Red
Tape Challenge measures, and measures with a zero net cost for business.

What do | have to do?

1.11.4

1.11.5

1.11.6

1.11.7

You should ensure you understand how your measure affects micro-businesses
as part of the small firms impact test in the impact assessment. This should be
informed by the results of consultation and evidence gathered from businesses
and other stakeholders. While it is not required by the moratorium. Ministers on
the Reducing Reqgulation sub-Committee (RRC) also look favourably on
Departments who consider the impact of measures on small and medium firms.

Where the impact assessment demonstrates that a measure will not affect
micro-businesses, this should be explained in any letter seeking RRC
clearance. For measures in this category, no further action needs to be taken in
respect of the moratorium. In all other cases the moratorium must be applied.

For deregulatory measures (OUTs) you should examine the transitional costs
that may arise for micro-businesses from the removal or modification of the
regulation. Where transitional costs are significant, you should apply the
moratorium. In other cases, you should seek a waiver

For regulatory measures (INs and Zero Net Cost measures), you can apply with
the moratorium in one of three ways:

a) Not proceed with the introduction of the measure — and instead pursue
alternative, non-regulatory approaches;

b) Delay the date on which the measure comes into force until after the end
of the moratorium period on 31 March 2014,

c) Proceed with the measure, but include within it a specific exemption for
micro-businesses and start-ups (following the template at Annex)
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Waivers
1.11.8

1.11.9

1.11.10

If you do not think the moratorium policy should apply in respect of a particular
measure, you must seek the agreement of both RRC and Economic Affairs
Committee to a waiver as part of the overall clearance process.

Where a measure is deregulatory, and you demonstrate there are no significant
transitional costs for micro-businesses, a waiver will generally be granted.

For regulatory measures, applications for a waiver will be considered on a case
by case basis. You will need to make a compelling case that your measure is
sufficiently urgent to require implementation for micro-businesses before the
end of the moratorium period. You will also need to demonstrate that you have
taken concrete steps to mitigate the impact on micro-businesses of the
measure being introduced, for example by simplification of admin burdens.

Ending the moratorium where the exemption has been applied

1.11.11

1.11.12

1.11.13

1.11.14

If you implement the moratorium through the use of the exemption (option (c)
above), the exemption in respect of micro-businesses continues until it is
brought to an end through an amendment to the relevant legislation. As we
approach the end of the moratorium period (i.e. late in 2013 or early 2014), you
should consider the effect of the moratorium for each measure where an
exemption has been used, and consider the arguments for and against the
exemption continuing beyond the end date for the moratorium (31 March 2014).

If the exemption is operating satisfactorily in respect of an individual measure
and there are no policy reasons to bring it to an end, the assumption is that the
exemption will remain in place after the moratorium period has come to an end.

If there are reasons why the exemption should be brought to an end, you will
need to seek RRC clearance for doing so. That will enable RRC to manage the
risk that micro-businesses would be subject to a significant increase in
regulation soon after the end of the formal moratorium.

If you believe the end date for the exemption should be stated on the face of the
legislation at the point it is introduced, you must seek RRC clearance for doing
so. This approach should only be adopted in exceptional circumstances.

Top tips for the micro-business moratorium

1.11.15

1.11.16

1.11.17

Remember that measures that come into force before 31 March 2014 are
bound by the micro-business moratorium and measures after that by the SMBA.

Consider whether micro-businesses can be fully exempted. Where to do so
would prevent the benefits of the policy being delivered think about whether
there are ways of mitigating disproportionate impacts on micro-business in line
with the Government’s Principles of Regulation.

If you are seeking a waiver make sure that you can fully demonstrate that you
have looked very carefully at how the measure will impact on micro-businesses
and that you have considered alternatives to regulation, light-touch enforcement
regimes etc.

51



Better Regulation Framework Manual

1.12 EU transposition principles

Any new UK measures that implement EU measures must follow the transposition
principles, 5a-5e of the Guiding Principles for EU legislation

1.12.1

Scope

1.12.2

The EU transposition principles are formulated to keep burdens on business

from EU-derived measures at a minimum

If you are transposing an EU Directive or introducing legislation to implement or
enforce an EU Regulation, you must apply the transposition principles.

What do | have to do?

1.12.3

1.12.4

1.12.5

1.12.6

When transposing EU Directives or introducing new domestic regulations to
implement EU Regulations, you must notify the Reducing Requlation sub-
Committee (RRC) within two weeks of publication in the Official Journal of the
EU of your proposed approach, including an outline project plan to the
obligations coming into force.

The transposition principles must be addressed whenever seeking RRC
clearance. The principles state that, when transposing EU law, the Government
will:

e ensure that (save in exceptional circumstances) the UK does not go
beyond the minimum requirements of the measure which is being
transposed

e wherever possible, seek to implement EU policy and legal obligations
through the use of alternatives to regulation

e endeavour to ensure that UK businesses are not put at a competitive
disadvantage compared with their European counterparts

e always use copy out for transposition where it is available, except where
doing so would adversely affect UK interests e.g. by putting UK
businesses at a competitive disadvantage compares with their European
counterparts. If Departments do not use copy out, they will need to explain
to the RRC the reasons for their choice

e ensure the necessary implementing measures come into force on (rather
than before) the transposition deadline specified in a directive, unless
there are compelling reasons for earlier implementation

¢ include a statutory duty for Ministerial review every five years.

Where implementation of EU legislation goes beyond minimum EU
requirements or fails to take into account derogations, this is in scope of One-in,
Two-out (OITO) and relevant domestic guidance applies.

Where the transposition principles have not been applied in full, the letter
seeking Cabinet clearance must clearly justify why this is the case.

52




Guidance — EU Transposition Principles

Top tips
1.12.7

1.12.8

Letters seeking Cabinet clearance should follow the Cabinet Office template,
setting out how the Guiding Principles for EU legislation have been applied.
Failure to do so is likely to delay clearance through challenge or the need to
seek further information.

The Government’s Transposition Guidance: How to implement European
Directives Effectively should be adhered to when implementing EU legislation. It
has been drafted for use by policy makers and lawyers across Government and
explains what you need to do to implement EU legislation to meet the
requirements in the Guiding Principles for EU Legislation.
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1.13 Red Tape Challenge

A Red Tape Challenge (RTC) measure is a regulatory reform that has been formally
reviewed through the Red Tape Challenge process, agreed by the Reducing Requlation
sub-Committee (RRC) and announced by Departments as part of the outcome of a Red
Tape Challenge ‘theme’.

1.13.1 The Red Tape Challenge is a cross Government programme to review the
stock of existing regulation. The default is that regulation should go unless it
can be well defended.

Scope

1.13.2 An RTC measure is a regulatory reform that has been formally reviewed
through the RTC process in conjunction with the RTC team (which exist across
Better Regulation Executive and the Cabinet Office), agreed by the Reducing
Regulation sub-Committee (RRC) and announced by Departments as part of
the outcome of an RTC ‘theme’.

1.13.3 RTC measures can include other independent review actions or measures that
have been signed off by the RRC as part of an RTC theme.

What do | have to do?

1.13.4 You must first get collective agreement to implement an RTC measure from the
relevant Cabinet Committee and RRC as part of the final package of outcomes
from the theme.

1.13.5 Any RTC measures not in scope of One-in, Two-out (OITO) and which do not
require consultation or further development (e.g. redundant regulations), can be
immediately submitted for the next Statement of New Regulation (SNR) and
brought into force on the next Common Commencement Date (CCD).

1.13.6 All other RTC measures then automatically qualify for the fast track without
having to obtain confirmation from the Requlatory Policy Committee (RPC). But
if the measure is likely to have a cost to business, or may otherwise be
controversial, you should consult with your Better Requlation Unit (BRU) to
decide whether an impact assessment should be prepared.

Top tips

1.13.7 Where you are planning to formally consult on an RTC measure, in most cases
you should write round for collective agreement in the usual way, before
publication of the consultation document. However if the detail of what is being
consulted on was set out clearly in the clearance letter for the overall package,
then collective agreement may not be required; you must speak to EDS and
your RTC theme lead to agree this.

1.13.8 Equally, it is expected that most RTC measures will require separate final stage
collective agreement from the relevant Cabinet Committees before they can be
brought into force. If your measure is accessing the streamlined RRC clearance
process (details in fast track chapter), and if the measure has not changed from
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1.13.9

1.13.10

1.13.11

1.13.12

1.13.13

1.13.14

consultation stage, separate final stage clearance may not be required. You
must speak to EDS and your RTC theme lead to agree this.

For any measure in scope of OITO you must submit at least a ‘validation stage’
impact assessment to the Regulatory Policy Committee in parallel with final
stage collective agreement, in order to validate the OUT and the Equivalent
Annual Net Cost to Business (EANCB).

All RTC regulatory changes must be included in the SNR - you should submit
measures for the relevant SNR along with all non-RTC measures. You do not
have to wait for the validation of an OUT and EANCB before submitting a
measure for an SNR, but should aim to get it validated as soon as possible, and
at the latest by the time of the following SNR publication. In exceptional
circumstances, you can also submit RTC measures for SNR before obtaining
final stage policy clearance; provided that you are confident that clearance can
be obtained in time for the measure to come into force as planned.

It is expected that all RTC measures will come into force on a CCD, but waivers
can be granted where it does not make sense to delay bringing a deregulatory
measure into force. You must clear any exceptions with the RRC.

RTC measures are in scope of the micro-business moratorium, which applies to
all domestic measures that come into force on or before 31 March 2014.
Waivers can be granted for deregulatory measures, but these must again be
formally requested from the RRC and the EA Committee. The small and micro
business assessment (SMBA), applicable to domestic measures that come into
force after 31 March 2014, does not apply to fast track measures, and so will
not usually apply to RTC measures.

If you need any clarification or further help with RTC measures, contact your
RTC theme lead in the central BRE/Cabinet Office team.

The flowchart overleaf should help you work out what is needed for your RTC
measure.
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Flowchart G: Clearance Process for Red Tape Challenge measures
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2. Impact Assessment Toolkit

2.1. Introduction

2.1.1 This guidance outlines the steps involved in undertaking an impact assessment
and provides a guide to conducting analysis which will be presented in an
impact assessment. It should be read by policy makers, particularly, where
policies have a potential regulatory impact.

21.2 This guidance applies to regulation and should be read in conjunction with the
Green Book. The Green Book provides the methodological framework for
appraisals and evaluation across Government including cost benefit analysis.

2.1.3 An impact assessment is not undertaken for tax changes but instead a separate
process, the tax impact assessment, is used. This is managed by HM Treasury.

Green Book and Magenta Book
Framework for the appraisal and
evaluation of all policies, programmes
and projects in Central Government

v

Regulatory Policies Spenc'llng policies Tax policies
Impact Assessment Business Case HMT specialism
Toolkit Guidance P

Figure 2.1.A: Formal guidance available for developing government policies

What is an impact assessment?
214 An impact assessment is both:

e A continuous process to help think through the reasons for government
intervention, to weigh up various options for achieving an objective and to
understand the consequences of a proposed intervention; and

e A tool to be used to help develop policy by assessing and presenting the
likely costs and benefits and the associated risks of a proposal that might
have an impact on the public, business or civil society organisations, the
environment and wider society over the long term.

2.1.5 An impact assessment allows Ministers, and (when published) those with an
interest in the proposed measure area to understand:
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a. Why the Government is proposing to intervene;

b.  The main options the Government is considering, and which one is
preferred;

c. How and to what extent new policies may impact on different
stakeholders; and

d. The estimated costs and benefits of proposed measure.

The stages of the impact assessment process

21.6 The stages in the impact assessment process are consistent with the broad
stages of the policy cycle known as ROAMEF (Rationale, Objectives, Appraisal,
Monitoring, Evaluation and Feedback), as highlighted in HM Treasury’s Green
Book. They are summarised in Figure 2, below

Rap.
o
N3 /.
]

%
Review Development 9% .
£

)

Options
Enactment

uonejuswa|duw]
g Bulojuoly

Final Proposal  Consultation

Lr
%\w

Figure 2.1.A: The stages in the impact assessment process

a. Development stage: This stage should focus on the definition of the
policy problem, the rationale for government intervention, the identification
of policy objectives and the gathering of evidence.

b. Options stage: This stage should focus on the identification and
development of options, and the testing of these options through engaging
with interested parties ahead of formal consultation. There should also be
initial estimates of costs and benefits.

c. Consultation stage: This stage refers to when a formal public
consultation is published. This stage should focus on firming up the
options considered, ensuring that there is greater quantification of costs
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and benefits of each option as far as possible, even if the numbers are
indicative. You should use the consultation to seek stakeholders’ views on
your cost and benefit estimates, and the key assumptions and data that
contribute to the analysis.

Final proposal stage: This stage refers to when a final proposal has been
agreed and sent for clearance from RRC. This could occur at several
points in the policy process (for example, through a Government response
to a consultation, when sending a final proposal to Parliament). This stage
should focus on the costs and benefits of the preferred option (the
‘proposal’). It should set out the Post Implementation Review plan.

Enactment stage: This stage requires revisions to the previous Final
Proposal stage impact assessment to reflect the final contents of the act,
statutory instrument or other regulatory measure, if changes have been
introduced during the Parliamentary process.

Review stage: This stage requires a Post Implementation Review impact
assessment to capture the real impact of the implemented policy, and
assess any modifications to the policy objectives or its implementation
recommended as a result of the review.

Validation stage: For measures on the fast track and in scope of OITO
where there is no final stage impact assessment a validation stage impact
assessment must be completed. This impact assessment should assess
the costs and benefits to business of the proposal and provide an EANCB.

When does an impact assessment need to be published?

21.7

Whilst the impact assessment is a continuous process there are certain points
or stages within the process where it must be published. These are:

a
b.

C.

The consultation stage (if a public consultation is carried out);
The final proposal stage;

The enactment stage (if applicable);

The review stage (if applicable);

The validation stage (if applicable).
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2.2.Proportionate Analysis

Overview

2.21

222

223

224

2.2.5

2.2.6

Proportionality of analysis relates to the appropriate level of resources to invest
in gathering and analysing data for appraisals and evaluations.

This section provides you with a framework to assess what level of resources to
invest in analysis, both for the measure as a whole and when allocating
resource to individual issues within the impact assessment.

The key factors driving this decision should include:

a The level of interest and sensitivity surrounding the policy
b.  The degree to which the policy is novel, contentious or irreversible

The stage of policy development

o o

The scale, duration and distribution of expected impact

e. The level of uncertainty around likely impacts

f. The data available and resources required to gather further data
g. The time available for policy development

The principle of proportionality is not used to guide whether or not an impact
assessment should be completed for policy approval. It relates only to the scale
of effort invested in the analysis required for an impact assessment.

Sensitivity analysis can be used to demonstrate the significance of any
uncertainties associated with a proportionate approach. In particular this can
show if certain impacts are immaterial to the overall policy conclusion.

You should use this framework to facilitate proportionality decisions. Decisions
in relation to the level of analysis undertaken should be briefly explained when
presenting analysis to stakeholders within and outside of government.

Levels of analysis

2.2.7

There are various levels of analysis which can be carried out:
Level 1. Description of who will be affected by the proposals. The main
groups affected will include business, public sector and consumers

Level 2. Full description of the impacts (i.e. positive or negative impacts on
any group) and order of magnitude (e.g. low, medium, high)

Level 3. Quantify the effect (e.g. 1000 planning applications per year, 100
hours of management time, 500,000 new houses built per year)

e Put a value on the scale of impacts by monetising the effect. It may be
the case that the costs but not benefits can be monetised. The use of
indicators may help further qualify non-monetised costs and benefits

Level 4. Monetise fully all costs and benefits
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2.2.8

2.2.9

2.2.10

Analysis at levels 1 and 2 is a minimum requirement and apply in all cases.
Levels 3 and above outline additional analysis which may be appropriate.

Where quantitative analysis is not possible, qualitative analysis should be
carried out with the same level of rigour (see ‘Value the Costs and Benefits’,
step 5 of the domestic impact assessment process).

Below is further detail on the factors you need to consider to make a judgement
on the appropriate resources to allocate to the analysis.

Scale, duration and distribution of impacts

2.2.11

2212

2.2.13

The scale, duration and distribution of a policy’s likely impacts should be one of
the key determinants of what level of analysis is proportionate.

For low-risk or low-impact interventions, it is unlikely to be proportionate to
undertake every level of analysis outlined above unless the data is readily
available.

By the same token, more data and analysis will be required where the impact is
expected to be substantial or fall disproportionately on a specific group.

Certainty of impacts

2214

In complex environments where is it uncertain what the impacts of proposals
might be, more effort should be invested to understand and mitigate/manage
risks as far as possible.

Data availability

2.2.15

2.2.16

Depending on the industry or subject area in question, different levels of data
may readily be available.

Where good quality data is readily available, it would be expected that this
would be used in analysis. However, where new research would need to be
commissioned to gather the required data, this should only be undertaken
where this is cost-effective.

Time available

2217

2.2.18

Forward planning should ensure that time is invested to ensure that impacts are
properly assessed. Lack of forward planning is not a justification for limited
analysis.

For emergencies (e.g. the closure of an industry for public health reasons),
good policy development processes would include assessing the impacts of
proposals, at least, within a few days.

Policy development stage
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2.2.19 From early stages of policy development, affected groups should be identified
(level 1), impacts on these groups described and order of magnitude estimates
provided (level 2).

2.2.20 As you progress through the policy making process, it is expected that the
quality of data being used and depth of analysis should be refined.

2.2.21 When engaging stakeholders (e.g. formal consultation), quantification (level 3)
and monetisation (level 4) should be included as far as possible, even if the
numbers are indicative. However, full monetisation is unlikely at early stages
and may only be possible once stakeholders have been consulted.

2.2.22 Nevertheless, information required to enable full monetisation should be
identified. Consultation questions should be tailored towards gathering the
required information.

2.2.23 A validation stage impact assessment, if required, need only include analysis
supporting the EANCB of the preferred option. No analysis of other options or
wider impacts is required.

2224 The table below illustrates the level of analysis which might be undertaken as
policy development progresses, assuming full quantification is possible and

proportionate.
Policy Progression of Quantitative Analysis — Assuming Full
Development Quantification is Possible and Proportionate
Stage
1: Identify 2: Describe | 3: Quantify | 4: Partially | 5: Fully
monetise monetise
Development v v ? ? x
Options v v ? ? x
Consultation 4 v ? ? ?
Final 4 4 4 4 4
Enactment v v v v v

Figure 2.2.A: lllustration of levels of quantitative analysis by policy stage
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2.3.Domestic Impact Assessment Process

Step 1: Identify the problem

2.31

2.3.2

2.3.3

2.34

2.3.5

In line with all Government appraisals, for regulatory measures, the rationale for
government intervention needs to be identified early in the policy development
process.

Details on rationale for government intervention are provided in the Green
Book.

In relation to Regulation, economic efficiency (e.g. externalities, imperfect
information, market power) and equity considerations are the most relevant
areas.

Economic theory is useful at this stage and policy officials are encouraged to
consult their Departmental economists early in this process.

Where appropriate, research should be carried out to understand the scope of
the issue. This should enable the following to be identified:

a Evidence about the nature of the problem
b.  The probability that it will occur and its likely frequency
c. Who it will impact on

d. Whois best placed to manage / resolve the problem

Checklist for step 1

Confirm that there is a problem

If there is a problem, identify it clearly

Consult relevant experts (e.g. economists)

Assess the scale of the problem

Consider who is best placed to manage / resolve the problem
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Step 2: Specify desired objectives

2.3.6
2.3.7

2.3.8

2.3.9

2.3.10

2.3.11

2.3.12

The process for setting objectives should follow guidance in the Green Book.
The ‘Principles of Good Regulation’ state that all Regulation should be:

a Transparent

b.  Accountable

c. Proportionate

d. Consistent

e. Targeted at cases where action is needed

These principles require objectives to be clearly articulated. Clear objectives
also facilitate consistent enforcement.

In line with all Government appraisals, objectives should be SMART: Specific,
Measurable, Achievable, Relevant and Time-bound.

Clear objectives are essential for a meaningful Post-Implementation Review
(PIR).

When deciding whether the objectives are achievable, consider the risk of
government failure (when government intervention causes a less efficient
allocation of goods and resources than would otherwise occur).

If there remains a risk that government intervention may not improve the
outcome, the results should be closely monitored as part of your PIR.

Checklist for step 2

Identify clear policy objectives

Check that policy objectives are achievable

Set out any hierarchy of outcomes

Ensure targets are SMART

64


http://www.hm-treasury.gov.uk/data_greenbook_index.htm

Impact Assessment Toolkit — Domestic Impact Assessment Process

Step 3: Identify viable options that will achieve the objectives

2.3.13
2.3.14

2.3.15

2.3.16

2.3.17

2.3.18

You should follow Green Book guidance in creating options for intervention.

It is Government policy to regulate only as a last resort, having demonstrated
that satisfactory outcomes cannot be achieved by alternatives, self-regulatory or
non-regulatory approaches. These options should be considered during this
step.

In the context of impact assessment, the number of options will partly be driven
by the stage of policy development.

a. Development and options stages: A wide set of options should be
considered, including alternatives to regulation. You should also identify
what policy levers may already be in place.

b.  Consultation stage: All the options considered should be identified,
together with their potential for achieving the stated objectives. A shortlist
of options should be presented during consultation, with an explanation of
the selection process conducted to create the shortlist.

c. Final and enactment stages: All the options considered should be
assessed. The preferred option should be identified, along with a short
explanation of why it is the preferred option.

There is no minimum number of options that must be included, but it is
important to demonstrate that the analysis has not jumped to conclusions.

All options must be assessed against the ‘do nothing’ situation. This will help
draw out the implications of no action.

When presenting policies to wider Government and stakeholders (i.e. using the
impact assessment template), only genuine policy options should be presented.

Checklist for step 3

At early stages, engage widely to create a set of options

Consider alternatives to regulation

If alternatives to regulation not pursued, demonstrate they cannot achieve outcomes

For domestic policies, include a ‘do nothing’ option

Refine the options through development, consultation and final stages

Only present genuine policy options to stakeholders
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Step 4: Identify the impacts

2.3.19

2.3.20

2.3.21
2.3.22

2.3.23

As set out in the Green Book, there are a number of issues which are relevant
to appraisal and evaluation, including economic, environmental and social
issues.

You should also identify the different parts of society which are likely to be
affected and the distribution of impacts between various groups.

These impacts should be identified in early policy development.

Careful consideration should also be given to possible unintended
consequences, such as how things could go wrong or work out better than
expected.

The following questions should be addressed when considering potential
impacts (although this list is not exhaustive):

Economic / Financial

a. How will proposals impact on the market and specifically consumers and
businesses? In particular, consider the impacts on small and start-up
businesses (see SMBA guidance for more details).

b.  Will all businesses be affected in the same way, or will there be some that
benefit, while others bear costs?

c. What are the expected impacts on the wider economy (e.g. labour
market)?

d. What are the impacts on competition? Will the number or range of
suppliers be limited? Will their ability to compete be limited or the incentive
to compete vigorously be reduced?

e.  Will proposals impact on innovation e.g. new low carbon technologies?

f. What are the expected financial and resource impacts on other
Departments (e.g. the Justice system)? Note that if the policy has an
impact on local authorities then this must be assessed in line with
guidance on new burdens.

Social
a. Will proposals have an impact on social, wellbeing or health inequalities?

b.  Will proposals influence safety at work or risk of accidents in the
community?

c.  Will proposals affect the rate of crime or crime prevention or create a new
offence/opportunity for crime?

d.  Will proposals affect the levels of skills and education?

e.  Will proposals affect provision of facilities or services that support
community cohesion or in other ways that affect the quality of life in the
local community?
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Will the impacts on rural areas be different to urban areas? Will there be
specific regional or local effects?

What are the impacts on human rights (right to life, liberty and security, a
fair trial and prohibition of torture, slavery, forced labour)?

Do the proposals impact on the responsibilities under the Equality Act
2010 i.e. do they impact on age, disability, gender reassignment,
pregnancy and maternity, race, religion or belief, sex, sexual orientation?

Environmental

a.

Will proposals lead to change in the emission of Greenhouse Gases? This
information is required to track performance against Carbon Budgets.

Will proposals be vulnerable to the predicted effects of climate change?

Will proposals lead to a change in the financial costs or environmental and
health impacts of waste management?

Will proposals impact significantly on air quality?

Will proposals involve any material change to the appearance of the
landscape or townscape?

Will proposals change the degree of water pollution, levels of abstraction
of water, exposure to flood risk?

Will proposals affect the number of people exposed to noise or the levels
of exposure, or impact on the number of people suffering from nuisances
on the streetscene?

Will the proposal change 1) the amount or variety of living species; 2) the
amount, variety or quality of ecosystems?’

2.3.24 Full guidance on how to assess any impacts identified is available in the Green
Book and in various Departmental guidance documents (referenced in Annex

1.

2.3.25 Further details on how to document any impacts identified are contained in the
relevant Departmental guidance documents (see Annex 1) and Section 5
‘Publication and Quality Assurance’ below.

Checklist for step 4

Identify the impacts by issue type

|dentify groups affected

Consult detailed guidance available if required

Document impacts in line with relevant guidance
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Step 5: Value the costs and benefits and select best option

Overview

2.3.26

2.3.27

2.3.28

2.3.29

2.3.30

2.3.31

Baseline

2.3.32

Your valuation of costs and benefits should consider the proportionality section
of this guidance for analysis levels 4 and 5 (partial and full monetisation).

Quantifying the costs and benefits of options will allow you to compare options

and inform choices between them. Your approach to valuing costs and benefits
of options should follow guidance in the Green Book, including the selection of

discount rates.

You should also consider the issues specific to regulatory proposals outlined
below.

The Green Book also includes methodology for the valuation of wider social and
environmental costs and benefits for which there may be no market price.

Departmental analysts should help you with the monetisation of costs and
benefits in line with the methodology here and in the Green Book.

Issues of equity, social significance, as well as political considerations, will also
influence decisions.

For each option you must present only the costs and benefits that are additional
(i.e. incremental or marginal costs and benefits) to those that would have been
incurred if no action were taken (i.e. versus the baseline, counterfactual or ‘do
nothing’).

Time period

2.3.33

2.3.34

2.3.35

In the context of impact assessments, the appropriate time period to use when
calculating costs and benefits is the length, in years, of the expected life of the

policy.

Where the appropriate appraisal period is not identifiable, a ten-year period
should be used for the analysis.

Where a regulatory measure is subject to a sunset provision the time period
should be the expected life of the policy, not the sunset period.

Types of cost and benefits

2.3.36

When assessing costs and benefits, you should distinguish between types of
impact:

a. Transition costs and benefits: these are transient or one-off costs or
benefits that occur, which normally relate to the implementation of the
measure

b. Recurring costs and benefits: these are the costs and benefits that will
recur while the policy measure remains in force
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C. Transfers: economic transfers should be included as a cost to the
organisation bearing the cost and as a benefit to those receiving the
transfer

2.3.37 Total costs and benefits should be expressed in Present Value terms.

Regulatory costs

2.3.38 Regulatory costs can be categorised as administrative burdens and policy
costs.

2.3.39 Administrative burdens include costs associated with familiarisation with
administrative requirements, record keeping and reporting, including inspection
and enforcement of regulation. The Standard Cost Model gives a framework for
measuring administrative burdens.

2.3.40 Policy costs are the essential costs of meeting or complying with the policy
objectives and include all costs which are not administrative burdens.

2.3.41 You should calculate impacts on businesses based on the existing business
population and expected changes. Changes could be due to the natural
turnover in businesses (captured in the counterfactual) or change driven by the
policy proposal.

2.3.42 When calculating the NPV, business NPV and EANCB, you should not include
any costs (for example fines or penalties) incurred by companies for non-
compliance with the regulation.

Cost ‘ Technique

Labour costs Full time equivalent (FTE) costs should be used to estimate the
costs of employees’ time to the employer and should include
employers’ pension contribution costs, national insurance
contributions and allowances as well as basic salaries. ASHE is
a recommended source.

Costs of new Formal / informal consultation with those likely to be affected
equipment or new might provide the best data.

production processes
Collecting information | Use labour costs, plus the cost of new equipment required to do
and providing proof of | this.

compliance

Costs of getting Estimate the fees plus administrative burdens. Enforcement
licences authorities should be able to help with providing estimates.
Costs of extra legal, Consultation or colleagues’ experience might be informative.

accountancy or other
consultancy advice
Enforcement costs Enforcement activities may generate costs to both regulators
and businesses. Such activities could include: inspections, fines
and information obligations. These impacts should be explored
with the proposed regulator.

Figure 2.3.A: Examples of techniques to monetise administrative burdens and policy costs
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Front line public services

2.3.43

2.3.44

Regulatory costs for the public sector should be calculated as normal and be
made explicit alongside costs to business.

You should show that any burden has been mitigated by demonstrating:

a. Meaningful, early front line engagement in idea and solution development

b.  Any new regulatory proposal has been considered in the context of the
total cumulative burden of regulation on the relevant front line workers

c. Alternative options to regulatory proposals have been thoroughly explored
and any preferred option mitigates costs and burdens in the most effective
way

Primary vs. secondary legislation

2.3.45

2.3.46

Where you are implementing a measure through primary legislation, or through
a combination of primary legislation and secondary legislation made using
powers provided in the primary legislation, the primary legislation impact
assessment should quantify the total expected impact of the measure.

If subsequent secondary legislation is drafted, the original impact
assessment should be revised as necessary to refine the estimate of relevant
impacts. OITO guidance includes details on how to avoid double-counting for
OITO.

Compliance

2.3.47

2.3.48

2.3.49

When planning to introduce a regulatory measure, costs and benefits should
assume 100% compliance, unless there is evidence of the contrary. However,
differing levels of compliance should also be investigated through sensitivity
analysis.

When removing a regulation, or when an existing time-limited regulation
expires, costs and benefits should be based on actual levels of compliance.

When calculating enforcement costs these should be based on a realistic
assumption of likely compliance and capture impacts on both business and
regulators.

Key assumptions, sensitivities and risks

2.3.50

2.3.51

In order to reflect the inherent uncertainty of costs and benefits estimates, you
may need to provide a range for your costs and benefits estimates. Highlight
the factors determining the outcome within any range and how any risks will be
mitigated.

Whether or not a range is used, a best estimate should be provided. This will be
the most likely point in the range (having some detailed analysis of the
probability distribution of costs and benefits).
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2.3.52

2.3.53

2.3.54

In the absence of information on the distribution of costs and benefits, use the
mid-point of the range. While information on the distribution is preferable, it may
not be proportionate in every case to go into such a depth of analysis.

You should identify any specific risks or areas of uncertainty that may impact on
the levels of costs and benefits.

You should state clearly what main assumptions you have made and these
should be tested to explore the sensitivity of your estimates.

Non-monetised costs and benefits

2.3.55

2.3.56

2.3.57

2.3.58

2.3.59

Costs and benefits should be recorded in qualitative terms only when full
quantification is not possible or proportionate.

The lack of monetisation should not reduce the rigour with which the options are
assessed. Multi-criteria analysis is a useful tool to assess non-monetised
aspects.

The Green Book (Chapter 5 Box 18) provides a simple example of this tool.

Supplementary guidance on the Green Book website provides instructions on
how to carry out a detailed multi-criteria decision analysis.

However, while helpful, this is still a second best method of analysis compared
to quantitative estimates of costs and benefits.

Select the best option

2.3.60
2.3.61

You should follow Green Book guidance when selecting the best option.

In the context of regulatory proposals, cost benefit or cost effectiveness
analysis are the most relevant methodologies.

Checklist for step 5

Identify groups affected

Monetise costs and benefits as far as possible

Clearly highlight direct costs to business

Rigorously assess non-monetised costs and benefits

Explore risks and sensitivities

Use cost benefit or cost effectiveness analysis to select the best option
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Step 6: Consider enforcement and implementation issues

2.3.62

2.3.63

When considering preparing a new measure, you should consider options for
how it will be enforced, taking account of the principles set out in the Hampton
Report (reflected in the statutory Regulators Compliance Code).

Departments should also consider the impact of new enforcement obligations
on Departmental resources.

Who will enforce the policy?

2.3.64

2.3.65

2.3.66

2.3.67

You should consider:

d)  Who will enforce the policy? Could others help to enforce the policy?

e) Does the issue being addressed through the policy impact nationally,
locally or sub-nationally? Is active enforcement required at a these levels?

f)  What skills, expertise or experience will be needed to enforce this policy?
Which organisations possess these skills and expertise?

g) What resources can support implementation / enforcement of this policy?

If you decide that active enforcement is required, you must involve the potential
enforcement authorities at an early stage. Enforcement costs are likely to
constitute a public sector cost and should feature in the cost-benefit analysis.

If local authority regulatory services are to enforce the new policy you must
contact the Better Regulation Delivery Office.

If you propose creating a new enforcement body, be clear as to why an existing
agency would not be able to carry out enforcement of the new proposals.

Checklist for step 6

Identify who is responsible for enforcement and who will make decisions

Consider the Hampton Principles

|dentify stakeholders (who will be involved, who will be more widely affected)
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Step 7: Plan for evaluation and evaluate implemented policy

2.3.68

2.3.69

2.3.70

2.3.71

A Post Implementation Review (PIR) is a form of evaluation, within the context
of regulatory measures.

Details on how to carry out a PIR are contained in the guidance on reviewing
requlation and the Magenta Book.

A date for PIR should ordinarily be set out in the Final and Enactment stage
impact assessment. The first PIR is normally expected 3-5 years after
implementation (with subsequent reviews on a comparable timescale).

Planning the evaluation at the start of the policy development process allows
data to be collected before the policy is implemented. This provides the
baseline from which to measure the impact.

Checklist for step 7 — during policy development

Plan for your evaluation using the Magenta Book

Establish what data need to be collected before and during implementation phase

Checklist for step 7 — after implementation

Gather data required during policy implementation phase

Evaluate the policy using a PIR ahead of any deadlines (e.g. sunset dates)

Consult with stakeholders on effectiveness of policy
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2.4.Impact Assessments for EU policies

Overview

2.4.1 You should consider potential impacts for the UK throughout the EU legislative
cycle, working with the devolved administrations as appropriate.

242 This will inform the Government’s approach to early influencing and negotiation
in Brussels, as well as implementation in the UK.

24.3 The Government’s Guiding Principles for EU Legislation and supporting
guidance set out how you should approach all stages of EU policy-making.

244 When considering different options, your focus should be on what the
Government can genuinely influence and the discretion it has when
implementing EU legislation.

24.5 This Section focuses on EU legislation, but the same principles should be

applied to international obligations.

Stage 1: Before Commission proposals come out — early engagement

246

247

248
249

Try to anticipate what is in the EU pipeline before the Commission adopts
proposals and consider what the impacts of different policy choices could be for
the UK.

Engage with the Commission where possible to try to ensure that future EU
measures are justified. Explore whether policy objectives can be achieved
without regulation. The scope for influence will decrease as the EU policy cycle
progresses.

Try to ensure that proposals maximise benefits and minimise risks to the UK.

Consider sharing your analysis with the Commission while its policy is still fluid.
Commission officials generally welcome data for their own impact assessments.

Stage 2: Agreeing UK negotiating lines

2.4.10

2411

2412

Clearance for the UK position in EU negotiations should be sought via a write-
round to the European Affairs Committee (EAC), copied to the Reducing
Regulation sub-Committee (RRC) where there is the potential for significant
regulatory impacts.

To ensure early UK influence, clearance for the UK’s approach to negotiations
will often be needed before Commission proposals are formally adopted.

You will need to balance the need for allowing sufficient time to gather
intelligence on the likely positions of other Member States and the European
Parliament, with the need to give the EAC and RRC a meaningful opportunity to
influence the approach taken in Council.
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2413

2414

2.4.15

2.4.16

2417

2.4.18

2.4.19

You should provide analysis of the potential regulatory impacts when seeking
clearance for the UK negotiating position, using the checklist in Annex 3 as a
guide to the types of issues to consider.

Using the template in annex 3, you should provide analysis of the Commission
proposal to the EU scrutiny committees in the UK Parliament alongside your
Explanatory Memorandum on the Commission proposal or as soon as possible
thereafter.

Your analysis should give a sense of the significance of the proposal. Orders of
magnitude rather than detailed quantitative analysis should be sufficient,
particularly at the early stage in EU negotiations.

The analysis should be proportionate to the proposal and time available. The
more significant the proposal, the more quantification and in-depth analysis
would be expected.

In EAC write-rounds, include analysis of the potential impacts of the proposed
negotiating position. Where you are asking Ministers to consider different
negotiating options, give an indication of the relative impacts of these.

Present your analysis succinctly, so it is easy for Ministers to identify the key
points. Annex further detail, if necessary.

Commission impact assessments can be a useful source of information on the
potential impacts of a Commission proposal. However, you should assess
whether the Commission has met its own_impact assessment criteria and
consider whether it would be productive to press for further analysis.

Stage 3: After EU laws have been agreed in Brussels — implementation

2.4.20

2.4.21

2.4.22

2.4.23

2.4.24

Once the EU measure has been adopted and published (in the Official Journal
of the European Union), demonstrate how you are addressing the
Government’s Guiding Principles for EU Legislation taking account of revised
Transposition Guidance in implementing impact assessments.

Set out the options for implementing the EU legislation to help Ministers agree
the least burdensome and most beneficial approach. UK businesses must not
be put at a competitive disadvantage relative to their EU counterparts.

You do not need to include a ‘do nothing’ policy option unless no action is
required to comply with the EU obligations. However, the ‘do nothing’
counterfactual should be used as the baseline against which costs and benefits
are calculated.

Consider including a comparison of the impact on the UK with impacts in other
EU countries to demonstrate that UK businesses will not be put at a
disadvantage.

Value the options in line with the methodology set out in the Green Book and as
detailed in steps 4 and 5 of the domestic policy making process (see above).
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2.4.25

2.4.26

2.4.27

2.4.28

Allow sufficient time for independent scrutiny of your analysis, so that you are in
a position to implement EU legal obligations on time to avoid incurring
infractions/fines.

The Government’s approach is to look at the cumulative impact of new EU
measures. When transposing or giving effect to EU legislation, the impact of
implementation should be assessed even if there is little scope for discretion.

The impact of directly applicable EU legislation should be considered where
implementing provisions are created to give effect (e.g. enforcement
requirements or the exercise of a derogation).

For directly applicable EU legislation where the Government has no discretion

on how to implement, Departments will decide whether it would be appropriate
to produce an impact assessment in each case.
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Annexes

2.5. Publication and Quality Assurance

Overview

2.5.1 When publishing the results of an impact assessment, the IA Template should
be used. Details of how to complete the IA Template are provided in Annex 2.

25.2 Details of when an impact assessment must be formally produced and
published are contained in Section 1.

2.5.3 The evidence base section should provide full details of the analysis in Steps 1
to 7 of this IA Toolkit. The level of detail included should follow the principles of
proportionality in Section 2.

254 Further information can be included in Annexes to the |A Template. This may

include any relevant analysis of specific impacts identified during Step 4 of the
impact assessment process ‘identify the impacts’ (e.g. competition impact
analysis).

Quality Assurance

2.5.5

2.5.6

2.5.7

2.5.8

It is the responsibility of Departments, in the first instance, to ensure the quality
of analysis of their own impact assessments.

Chief Economists should sign off impact assessments for the robustness and
accuracy of the costs, benefits and impact analysis. To facilitate this,
Departments are expected to set up robust Departmental processes. These
could include Ministerial challenge panels, peer group review, consultation with
Chief Economists.

The Minister responsible for the policy (or the Chief Executive of non
Departmental public bodies and agencies) is also required to sign off the impact
assessment. The appropriate ministerial declarations can be found in the |1A

Template

Once approved at Departmental level, the IA may be subject to scrutiny by an
independent body, the Requlatory Policy Committee (RPC), for quality
assurance.

RRC clearance

2.5.9

2.5.10

2.5.11

Ministerial clearance through the Reducing Regulation sub-Committee (RRC) is
required for all measures that regulate or deregulate business.

Where an impact assessment has been prepared, this must be attached to
clearance requests sent to the RRC and the main policy committee. Unless
your measure qualifies for the fast track, you must obtain a “fit for purpose”
opinion from the RPC prior to seeking RRC clearance. At consultation stage
you may seek RRC clearance with a “not fit for purpose” opinion, however, if
clearance is granted, the RPC will publish their opinion.

Impact assessments may also be scrutinised by Parliamentary committees, and
in particular the Secondary Legislation Scrutiny Committee.
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2.5.12

Policies not using the fast track will follow the process outlined in the flowchart

below.

Development stage

Definition of reason for intervention, and

policy objectives. Engage with RRC.

\ 4

Options stage

Identification and development of
options, initial cost and benefits.
Engage with RRC.

\ 4

Consultation stage

Refine options, and costs, benefits. Set
out proposal for review.

=
®
=
o
=3
<
®

°
o
o}
®
n
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Key policy development stage — almost
all Impact Assessments produced here

\ 4

Final Proposal stage

Government announces its firm position
on a policy. Focus on costs and benefits
of preferred option. Set out PIR plan.

\ 4

RPC* Opinion

v

RRC* Clearance

Enactment stage

Revise to reflect any changes during
Parliamentary process.

3-5 years

|

Review

Review stage

recommends
policy amendment.

PIR/Sunsetting review results and policy
recommendation.

\ 4

RPC* Opinion

v

RRC* Clearance

*Regulatory Policy Committee (RPC)

*Reducing Regulation sub-Committee (RRC)

\ 4

RPC* Opinion

v

RRC* Clearance

CONSULTATION

Including
Impact
Assessment

PUBLISHED

Impact
Assessment

FINAL

PUBLISHED

ENACTMENT

PUBLISHED

Impact
Assessment

PIR

v

PUBLISHED
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Publishing Impact Assessments

2.5.13

2.5.14

2.5.15

When publishing an impact assessment, you must also upload it to the
leqgislation.gov website. This makes them accessible to stakeholders and the
general public.

You may also wish to publish the impact assessment with its associated
documents on your Department’s website.

Impact assessments for primary legislation (i.e. Bills) should be sent
electronically to the House of Commons Library
(impactassessment@parliament.uk) at all stages. Enquiries on this issue can
be sent to the same address

Impact Assessments for Bills

2.5.16

2.5.17

2.5.18

2.5.19

Where you have prepared an impact assessment for a measure being
implemented through primary legislation, the impact assessment

should accompany the introduction of the Bill to either House of Parliament, and
be updated as necessary at each Parliamentary stage. Where your measure is
introduced as an amendment to a Bill, any impact assessment related to that
measure should be published at the same time as the amendment is laid.

For Private Members' Bills that the Government is planning to support, or is not
intending to oppose, and which contain proposed measures that would normally
be subject to an impact assessment process, an impact assessment should be
produced as soon as reasonably practicable, preferably by the date set down
for second reading in the House in which the Bill was introduced.

It is also good practice to prepare an impact assessment for a Private Member's
Bill being opposed, in order to obtain the evidence to justify the objection to the
Bill.

See the Guide to Making Legislation for further details on the process for
developing Primary Legislation (note that the section on impact assessment
does not reflect recent changes. Guidance on impact assessment should be
sought from this document).

Assistance

2.5.20

Better Regulation Units in your Departments should be the first port of call for
assistance on your regulation related questions.
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Annex 1: Impact Assessment Links

The Green Book: HM Treasury guidance on ‘Appraisal and Evaluation in Central
Government’

Supplementary Green Book guidance: Asset Valuation (Valuation of Public Sector Assets),
Competition, Crime, Discounting, Environment (climate change, greenhouse gas
emissions, floods and sustainability), Health, Multi-Criteria Decision Analysis, Optimism
Bias, PFI (taxation adjustments when comparing PFI with the Public Sector Comparator),
Regeneration and the Regions, Risk, Stated Preference Techniques, Transport.

The Magenta Book: HM Treasury ‘Guidance on evaluation’ for Central Government

Departmental guidance on assessing impacts:

o Statutory Equalities Duties

Competition

. Wider Environmental Issues

Health and Well-being

° Human Rights

Justice System

Rural Proofing

° Sustainable Development

Other guidance:

. Standard Cost Model

o Cabinet Office guide to making legislation (note that the section on impact
assessment does not reflect recent changes. Guidance on impact assessment
should be sought from this document).
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Annex 2: How to complete an Impact Assessment Template

Easy to understand, relate to
relevant legislation or regulation.

Do not use “Impact Assessment”

Unique
Departmental
acronym + nnn

Total monetised
benefit less tota
monetised
costs,
discounted
according to
Green Book
guidance

Total monetised
direct benefit to
business* less
total monetised
direct costs to
business* (only
include impacts
in scope of
Ol00**)

For EU
measures that
are out of scope
of OIO0, this
should be
completed as if
EU measures
are in scope***
(As should the
EANCB)

Equivalent
Annual Net Cos
to Business (in
2009 prices).
See OITO
Methodology fo
formula**

Careful
consideration
must be given
to exemption
of these
categories
(see micro-
moratorium
guidance)

Provide Department
or Agency name
leading the policy
development

Date IA is
published

Title:
1A Ho:

Le=md departrrent or agency:

COther departments o agencies:

Dizte: 010 2011

Stage: see
flowchart on
page 36

v

Stage: Development'Cptions

Source of intervention: Domestic

Type of measuare:Primany legislation

Cont=ct forengquiries: &

Summary: Intervention and Options

RPC Opinion: RPC Qpinion Status

Co=t of Prefered [or more likely) Opfion

Total Presart Busires=s Net
= L PWezart value

£m £m

Met cost to business per
year (EANCE on 2008 pres

An

In scope of One-1n,  Measure qualifiei ==

T Dt
YesMo

Kl InfSutizero net cost

}Cbﬂﬂ(sthe pmblem under consi deratf

on? Why is gowernment intervent on necessary?

Give ewdence and nature of the problem, including scale and
context; probability of occurrence and likely frequency; who it
will impact on; and who is best placed to manage/resolve the

problem?

Maximum of 7 lines

VA
wihiat mre the policy objegtives and the intended effects?

State clearly the objectives of the policy and the impacts
intended, what the policy is intended to achieve.

Maximutp of 10 lines

hat policy/options hewe been cornsidered, indud ng any Sternatives to reguation? Flesse justify preferred
i =r details in Bvidenca Bass|

This information may change throughout policy development
and stage at which the IA is published. It is important for non-
regulatory options to be considered from the outset.

Domestic:
Government
proposal; EU:
implementing an EU

nal:
al source

duction /
ads to
direct net
business.
peal /
duces
benefit to
Zero net
gulation
d which
net benefit
ss

Legislation

ect impact

ss* unless
one of the

ategories

n the OITO

ogy

R date at
e (normally
after

Wi || the poicy be reviewed? It willtwill not be reviensed. §applicable, set review date: Maonthyear
g

Doezimplementation go beyond minimu

i e quirements?

ezt No f NEA

Are any of these anganizaions in spefe™ Fhficnos not
exempted et out reazon in Eyidence Baze.

Yoo

=20 Srrall kedium
“estMo | WesfNo | Wes/No

Large
“esiNo

What is the CO- equival change in greenhouse gas emissions™y
{hillian ton nes C Uhealenty

Traded:

Mon-traded:

.'.'?a're.'ean'f =

guidance on
Carbon

Budgets
(link in
Annex 1)

Signed by the rezfonsible SELECT SIGNATORY:

appropriate
statement is

selected for
he relevant
A stage (see
A Guidance)

frtd Assas et and | 3nt safshed thaf, given fhe available evidencs, if mpresenis 2
s 2rd inpact of fhe leading cofons.

whether
these
groups are
in-scope of
the policy

Minister, Chief
Executive or chair
responsible for the
policy signs published
Impact Assessments

tation)

oposal
ond
=)
ents make
or this in
nce Base.
omestic

Date will
appear
automatically,
but can be
edited

*businesses and civil society organisations **If there are no in scope impacts then include all impacts on business and
state that the policy is out of scope in the fourth box *** For EU measures that are in scope, the business NPV and
EANCB resulting from out of scope EU impacts should be calculated and included in the evidence base of the IA
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For each policy option use one ‘Analysis and Evidence’ page. For an IA covering several parts
to a Bill it is sensible to have an overall summary ‘Analysis and Evidence’ page.

Present Value
Base Year:
Normally the
year in which
estimates are
undertaken or
policy
decisions
taken

The constant
price year.

To reflect
uncertainty,
provide
estimate
ranges of
benefits and
costs

These are
transient, or
one-off costs or
benefits that
occur, which
normally relate
to the
implementation
of the measure.

The length in years of
the life of the policy.

Total monetised
benefit less total
monetised costs

5is & Evidence Folicy Option 1

FULL BOONOR 255 ESSMENT

ric 8 P"u'w Tims Pan‘q 7 Het Banafit Prasent valus { FV3 (Em
o oTRar | ear eare Low: Optional | Hign: Optional | Bsst Extrats:
COSTS [Em) Total Transition average annual - Total et
ATotntPicg  vean | @l TR Colttpr B (PrEszitialg
Low / Optional Optional \ Optional
ng}/' Optional Optional \Dp‘timal
ﬁ it Estim ats A
Ceseription and yeales of ks y monstgsd co st by'm ain attscted groupe’
haximum of 5 fines ) .
The Best Estimate must be provided and
will be the most likely point in the range
Cthers y non-monetissd co ste by'm ain atfectsd groups”
hlawimum of & lines . . ¢ .
Ensure that these boxes identify the ‘main
affected groups’
BEEMEFITS [£m] Total Transition Average Annual Total Esnefit
ConrwtPrcss  vears | acl. Transion Consant Pris (Prese atyvame
Low Optional Optional Optional
High Optional Optional Optional
Es ot Estim ate

Cwscripton and scals of key monstissd benetits by 'main atfectsd group s
heEximum of & lines

Normally be based on market prices. Other forms of

quantification could be used where appropriate

Cher ke y non-monetissd benefits by 'main atfected group s
heEximum of & lines

May involve particular industries, sectors, firm
size, social groups or regions

FayassumpHonsissnstvitiesm sk
feEximum of 5 lines

Dot rats (2% ) Rl

Should be tested to ensure costs and benefits estimates used for
your final recommendation not driven by a particular assumption.

BISINERS, A% SEESHENT (opton 1]
TirectImpa cton Dusngs s | EqUlvalent 2nnual) em I tcope T OICCT | Measlre qualmasat
Costy: | Benemts: [ Het: YesiMNo A | WOUTZemetget

Following One-in, One-out methodology: Direct
impacts include more than just direct

expenditure. A regulation which imposes a
restriction, or determines how an agent should

act/operate e.g. Working Time Regulations,
has a direct cost (the opportunity cost of doing
something else/differently), although this may

See page 1 for instructions. This

option repeated on the front page .

All monetised costs and benefits
should be expressed in £m

These are the costs
and benefits that will
reoccur in every
year while the policy
measure remains in
force (although the
scale of the impact
may change over
time). These are
expressed as an
annual average
(over the life of the

policy).

Includes all
monetised costs and
benefits over the life
of the policy,
expressed in
Present Value
terms.

See comments re

costs above

Default discount rate
3.5%.

information should be given for each policy
option, with only the preferred / most likely

not necessarily be direct expenditure.
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Evidence Base (for summary sheets)

There is discretion for Departments and regulators as to how to set out the evidence base.
However, it is desirable that the following points are covered:

e Problem under consideration;

e Rationale for intervention;

e Policy objective;

e Description of options considered (including do nothing);

¢ Monetised and non-monetised costs and benefits of each option (including administrative
burden);

e Rationale and evidence that justify the level of analysis used in the |IA (proportionality
approach);

¢ Risks and assumptions;
o Direct costs and benefits to business calculations (following OITO methodology);

e For EU measures that are in scope of OITO, the business NPV and EANCB figures that result
from the out of scope EU component of the measure;

o Wider impacts (consider the impacts of your proposals, the questions on pages 16 to 18 of the
IA Toolkit are useful prompts. Document any relevant impact here and by attaching any relevant
specific impact analysis (e.g. SME and equalities) in the annexes to this template)

¢ Summary and preferred option with description of implementation plan.

Inserting text for this section:
Replace the notes on this page with the text for the evidence base.

To maintain consistent formatting, apply Styles from the toolbar. The Paste Without Format
toolbar button can be used to paste text from other documents in the current style here.

It is particularly important that the Evidence Base set out clear evidence that justifies
the inclusion in the analysis of any monetised as well as non-monetised cost or
benefits. Show how the headline costs and benefits have been generated, by clear and
transparent presentation of figures and any assumptions used.

The evidence base should be drafted to make it easily understandable to stakeholders
who do not have detailed knowledge of the policy.

You should clearly address all of the viable options and where there is a preferred
option, provide clear justification. It may be useful to include reasons for discarding
options that are not adopted.

Include a summary of any relevant decision relating to proportionality of analysis (e.g.
reasons why certain analyses were not undertaken).

Include links to relevant legislation or publications (e.g. earlier published Impact
Assessments).

Maximum 30 pages recommended
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Annex 3: Checklist for analysis on EU proposals

Title of EU proposal: Lead policy official: [name, email & tel no]
Lead dept/agency: Lead lawyer: [name, email & tel no]

Other depts/agencies with an interest: Lead economist: [name, email & tel no]j

Date: Lead UKRep desk officer:[name,email&telno]

What are the potential impacts of the Commission proposal on the UK?
[Consider the issues below:

AFFECTED GROUPS: Indicate the main groups you think are likely to be affected and whether
these are in the public/private/voluntary sector/consumers. If the proposal is likely to affect
business, indicate the:

e sectors likely to be affected

e scale of sectors (e.g. estimates of the value of the affected sector to the UK economy

or number of people it employs)
e estimated number of companies
e estimated breakdown of these companies by size — micros, SMEs, large businesses

COSTS & BENEFITS: Describe how these groups will be affected, whether
beneficially/adversely:
¢ indicate whether the costs and benefits will be mainly one-off or ongoing
e estimate the effects (e.g. approx. 100 hours of management time/1000 licence permit
requests), specifying whether any disproportionate burdens could fall on SMEs/micros
e give orders of magnitude of the costs, and if possible, benefits (e.g. under £5m p/a)
¢ indicate whether there could be positive/negative impacts on competition

ENFORCEMENT: Indicate how costly or difficult the proposed legislation could be to enforce
and whether it would be sufficiently flexible for:
e regulators to adapt enforcement and compliance support to the needs and
circumstances of different organisations
e organisations that have demonstrated consistent compliance to earn recognition for
their efforts e.g. fewer inspections
o methods other than state enforcement to be used to demonstrate compliance, including
certification, accreditation, independent audit, standard-setting, professional standards

LEGAL IMPLEMENTATION/COPY-OUT: Indicate whether the proposal allows sufficient
flexibility for the UK to pursue co-regulation/alternatives in transposition; whether it is consistent
with the domestic approach; whether existing legislation may need to be amended or whether
new legislation could be required to implement the proposal; and whether there could be
problems with using copy-out (for proposed directives), if the proposal, as drafted, was copied
out into UK implementing legislation.

Ministerial sign-off:

I have read the analysis above of the potential impacts of this proposal and | am
satisfied that, given the significance of the proposal, the time and evidence available,
and the uncertainty of the outcome of negotiations, it represents a proportionate view of
possible impacts.

Signed by the responsible Minister: Date:
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Glossary

Accountability for Regulator Impact: Accountability for Regulator Impact is part of a
package of measures intended to create greater clarity and fairness for businesses while
ensuring regulators focus their resources where they are needed most. Regulators will be
asked to follow best practice when engaging with the businesses affected by their policies
and practices, assessing and agreeing business impacts with them before making
significant changes. They will also be asked to publish those assessments.

Alternatives (to regulation): ways to achieve policy outcomes without ‘command and
control’ regulation, including self-regulation, co-regulation, information and education,
economic instruments and better use of current regulation. For more details, see
https://www.gov.uk/government/policies/reducing-the-impact-of-requlation-on-
business/supporting-pages/using-alternatives-to-regulation

Better Regulation Executive (BRE): Directorate within BIS that leads the regulatory
reform agenda across the Government.

Better Regulation Unit (BRU): Departmental team responsible for promoting the
principles of good regulation and advising Departmental policy makers

Business: Unless specified otherwise ‘business’ also refers to civil society organisations.

Common Commencement Date (CCD): Refers to the Government commitment that
Westminster based Regulation bearing on business will be commenced only on either 6
April or 1 October of any year, subject to limited exceptions. CCD guidance;

Civil Society Organisation: a voluntary organisation which is neither a business nor
public sector.

Department: Government Departments and agencies.

Deregulate/Deregulatory: To have the effect of reducing the scope of government
regulation, including the removal of existing regulation, or amendment / recasting that
reduces the scope of existing regulation. .

Direct impact: an impact that can be identified as resulting directly from the
implementation or removal/simplification of the regulation

Domestic: A measure which is neither EU-derived nor based on an international
obligation

Equivalent Annual Net Cost to Business (EANCB): the annualised value of the present
value of net costs to business, calculated with reference to the counterfactual. Details on
how to calculate EANCB are provided in One-in, Two-out Guidance

Exception: A type or category of measure where a better regulation requirement has been
disapplied, and that disapplication is set out in the relevant guidance.
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Exemption: The disapplication of a regulatory or deregulatory measure in relation to
certain categories of activity or entity (e.g. small businesses). Most usually this will be in
the form of an exemption set out in the relevant legislation.

EU-Derived (measure): UK measures that implement EU Directives and EU Regulations

EU Directive(s): EU Directives lay down certain end results that must be achieved in
every Member State. National authorities have to adapt their laws to meet these goals, but
are free to decide how to do so. EU Directives may concern one or more Member States,
or all of them.

EU Regulation(s): EU Regulations have binding legal force throughout every Member
State, on a par with national laws. National governments do not have to take action
themselves to implement EU Regulations, but may need to introduce legislation to
implement or enforce the directly applicable obligations.

Fast track: a system of light touch scrutiny for deregulatory and low-cost regulatory
measures. Fast track guidance

Fees and charges: for more details on fees and charges, please refer to HMT guidance
(Part 6 of Managing Public Money)

Fit for Purpose: a ‘green’ or ‘amber’ rated opinion from the Regulatory Policy Committee
(RPC), indicating that the analysis in the policy and calculations of the business impact
meets an acceptable standard (in the case of amber, this is subject to changes specified in
the RPC opinion).

Gold-plating: Implementation of an EU Directive or other international obligation that goes
beyond the minimum requirements necessary to comply with the directive.

Government: Government of the United Kingdom.

Gross cost to business: the total costs to business from the measure, not taking into
account any benefits.

Guiding Principles for EU regulation: guiding principles underlying the Government's
approach to EU measures, aimed at maximising the UK's influence in Brussels and ending
the goldplating of EU legislation in the UK. Guiding Principles

Impact Assessment (IA): Both a continuous process to help the policy-maker fully think
through and understand the consequences of possible and actual Government
interventions in the public, private and third sectors; and a tool to enable the Government
to weigh and present the relevant evidence on the positive and negative effects of such
interventions, including by reviewing the impact of policies after they have been
implemented. Impact Assessment guidance

IN: A measure (whether regulatory or deregulatory) for which the direct incremental cost to
business exceeds the direct incremental economic benefits to business.

Indirect impact: any cost or benefit to a business which is not captured in the definition of
a direct impact.
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Glossary

Measure: any primary or secondary legislation, statutory guidance, or policy proposal.
Medium-sized business: a business with between 50 and 249 employees
Micro-business: a business with 10 or fewer employees

Micro-business moratorium: a requirement to exempt micro-businesses and start-ups
from all new regulation that comes into force before 31 March 2014. Micro-business
moratorium guidance

Minister: Government Minister responsible for the policy, or the chair or chief executive of
non-ministerial Departments, non-Departmental public bodies and other agencies.

Non-regulatory: measures which do not involve regulation, such as tax or spending
decisions.

Net Present Value (NPV): The difference between the Present Value of a stream of costs
and a stream of benefits.

One-in, One-out (OIO0): a rule which states that no new measure which imposes costs
on business or civil society organisations can be brought in without the identification of
existing regulatory measures with an equivalent value that can be removed. OIOO applies
to all measures that came into force after 1 January 2011; Departments are expected to
achieve demonstrate compliance with OIOO measured from January 2011 to the end of
the Parliament.

One-in, Two-out: a rule that any new regulatory measure that is expected to result in a
direct net cost to business and civil society organisations must be offset by compensatory
deregulatory measures providing savings to business of at least double that amount, OITO
applies to all measures coming into force after 1 January 2013. OITO guidance

OUT: a deregulatory measure whose direct incremental economic benefit to business
exceeds its direct incremental economic cost to business. OUTs can be sourced from
existing regulations which are removed completely or existing regulations which are recast
in order to reduce burdens.

Parliament: Parliament of the United Kingdom.

Post-implementation Review: A process to establish whether implemented Regulations
are having the intended effect and whether they are implementing policy objectives
efficiently.

Present Value (PV): The total value of a policy, over the appraisal period, expressed in
present terms by means of discounting.

Recast: The consolidation or reformulation of existing legislation or guidance to improve
clarity and reduce the administrative cost of compliance, where there is no change the
scope of the regulation.

Red Tape Challenge: a cross Government programme to review the stock of existing
regulation. The default is that regulation should go unless it can be well defended.
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Red Tape Challenge (RTC) Measure: A regulatory reform that has been formally
reviewed through the RTC process, agreed by the Reducing Regulation sub-Committee
and announced by Departments as part of the outcome of a Red Tape Challenge ‘theme’.
RTC guidance

Reducing Regulation sub-Committee (RRC): A cabinet sub-committee established to
take strategic oversight of the delivery of the Government’s regulatory framework. RRC

quidance

Regulate/Regulatory: To have the effect of increasing the scope of government
regulation or adding government controls to an industry or sector.

Regulation: a rule or guidance with which failure to comply would result in the regulated
entity or person coming into conflict with the law or being ineligible for continued funding,
grants and other applied for schemes. This can be summarised as all measures with legal
force imposed by central government and other schemes operated by central government.
Regulation does not include tax and spending decisions.

Regulatory Policy Committee (RPC): An advisory committee of independent experts that
provides external and independent challenge on the evidence and analysis presented in
Impact Assessments (IAs). RPC guidance;

Regulatory Policy Committee (RPC) confirmation: The decision of the RPC of whether
a measure is suitable for the fast track, based on the regulatory triage assessment for that
measure and assessed against the eligibility criteria set by RRC.

Regulatory Policy Committee (RPC) opinion: The decision of the RPC on whether an
impact assessment is fit for purpose.

Regulatory Policy Committee (RPC) validation: The process by which RPC examines
and agrees the EANCB of fast track measures that are in scope for One-in, Two-out. This
would normally be based on the final stage impact assessment prepared by Departments,
or alternatively the validation stage IA. Validation normally takes place in parallel with final
stage policy clearance.

Regulatory Triage Assessment (RTA): The form completed by Departments for fast
track measures that is submitted to RPC in order to obtain RPC confirmation that a
measure is suitable for the fast track process.

Secondary legislation: An alternative term for subordinate legislation.

Sensitivity Analysis: Analysis of the effects on an appraisal of varying the projected
values of important variables.

Small and micro business Assessment (SMBA): An approach to analysis intended to
ensure that all new regulatory proposals are designed and implemented so as to mitigate
disproportionate burdens. SMBA guidance

Small business: businesses with 11-49 employees

Standard Cost Model: Provides a framework for measuring the Administrative Burdens of
Regulation.
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Statutory Instrument: The form in which most secondary legislation is made in the United
Kingdom.

Subordinate legislation: subordinate legislation is defined in s21(1) of the Interpretation
Act 1978 as meaning Orders in Council, orders, rules, regulations, schemes, warrants,
bye-laws and other instruments made or to be made under an Act.

Statement of New Regulation (SNR): A six-monthly publication, setting out measures
which will come into force over the coming six months and reporting on progress under
One-in, One-out (OIO0) and One-in, Two-out (OITO). SNR guidance

Sunset and review clauses: Provisions included in legislation to ensure that regulatory
measures with a significant cost to business must face review (and where applicable, be
subject to sunsetting) Sunset and review clause guidance

Systemic Financial Risk: The risk that the inability of one institution to meet its
obligations when due will cause other institutions to be unable to meet their obligations
when due. Such a failure may cause significant liquidity or credit problems and, as a result,
could threaten the stability of or confidence in markets

Tax impact assessment : Tailored impact assessment used to understand the wide
range of impacts associated with tax policy options to inform decision making.

Time-limited measure: A measure where the relevant legislation includes a date on
which it, or part of it, will cease to have effect.

Transposition Principles: Principle 5 a) to e) of the Government’s Guiding Principles for
EU legislation

Transition costs and benefits: transient, or one-off costs or benefits that occur, which
normally relate to the implementation of the measure

Triage: The process of early assessment by Departments that determines whether a
measure is suitable for the fast track, or requires a full impact assessment

Waiver: A decision to disapply a better regulation requirement from any individual
measure to which it would otherwise apply. Waivers are agreed by RRC.

Zero Net Cost: a measure which is scored as Zero under One-in, Two-out.
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