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1. Introduction

In the last decades, many have discussed the impaglobalization and the spread of
a new phenomenon that comes with it — global gasra, which means multiplication
of international actors, proliferation of distinabrms and manifestation of different
concerns from such a multiplicity of ‘regulatorsica‘regulation’.

Multilateral and governmental initiatives have bésrapable of addressing these global
challenges that have spread with the ‘emergenceewf non-state market regulatory
initiatives’, which are aimed at governing ‘prodoct, production process and supply
chains across the globe according to a set of meergmental private standards’ —
rules that regard different and complex issuesh sag food safety, environmental
protection, labor conditions, human rights prottnd others

There are many arguments for and against privatedatds, but none of them can
ignore the fact that private standards have becmneality on global trade. Therefore it
is urgent the need to better understand and anahezénstitute of private standards
from a developing country perspective, in ordemaximize their positive points and
minimize their negative ones, overcoming policyriizeas well as market failures.

In general, private standards have faced many coscand have become a big
challenge for the multilateral trade system. Sorh¢he challenges that international
trade governance has faced with private standaaysha listed as such:

i) multiplicity of interoperability of private stalards, which implies lack of
harmonization and equivalence on similar standant#iding compliance costs, since
there are multiple standards for a single product;

i) marginalization of small holders and developangd least developed countries due to
complex, rigorous and multi-dimension standards;

iii) concerns that private standards underminestngcture of the WTO Agreements on
Technical Barriers to Trade (TBT) and Sanitary Bhgtossanitary Measures (SPS);

Iv) risk that private standards are disguised amatrary measures that undermine all
the globalized structure of free trade;
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v) multiplication of private standards that may putisk their sustainability objectives
and create confusion to producers and consumee(igvashing’);

vi) lack of a multi-dimensional approach on addiggisks for the composition of
private standards since many of the standardgasetod science-based;

vii) effects of many private standards that aret mdrglobal supply chains, which
generates concerns on national policies and pesriand respect to natural trade
intensity of exporting countriés

In summary, all the concerns herein expressed el@ed to three main issues:
legitimacy, accountability and trade barriers.

In order to better understand the issue of prigg@dards, this paper aims at pointing
out their main features as well as questions mledgheir terminology, legitimacy and
accountability.

Firstly, this paper proposes a new terminology foivate standards — ‘market
standards’, with the purpose of differentiating nthédrom other well stablished
international private standards.

Secondly, it comes up with the conclusion that,onder to deal with the overall

problems associated with the proliferation of pievatandards, the negotiation of a
meta-regulation to deal with their complexity igy@ntly necessary. It argues that it is
imperative to create new regulation to build up atarstructure for these private
standards in order to develop basic principlesesubnd instruments for the
establishment, compliance, supervision and coniisblution of such standards.

Thirdly, it defends the creation of an internatiopady on private standards, which will
be responsible for the negotiation of basic rukewall as for the representation of their
stockholders in international trade fora, suchh@swTO — the meta-organization in
charge of trade regulation — and its landmark agesgs on TBT and SPS measures.

Fourth, it argues that the significant work of sopmnizate bodies such as ISO, IEC and
UNFSS and the main private standards platforms tabe taken into consideration, as
well as the work of several governmental bodieshsas Codex and OIE. The

complexity of global trade demands that some basd&s, such as transparency, non-
discrimination, accountability, supervision, must tegotiated within these new set of
standards.

Fifth, it encourages the creation of national glatfs in all interested countries, with the
support of private and public bodies, in order tgamize the information and offer a
focal point to the interested ones, with the oliyecof increasing transparency and
diminishing trade barriers, besides enhancing gffegess in all considered sectors.

Finally, facing the significant impact of privateasdards on trade, it is imperative to
recognize that they must be seriously discussethenWTO, in the SPS and TBT
Committees, and that the political maneuver ndate the problems they are creating
is a huge strategic misconception. At the end,efifects of private standards on the
international trade are clearly responsibility ovgrnments and should be treated in the
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WTO. Another political mistake is to spend yearscdssing the definition of what is a
private standard only in the SPS Committee, postgpthe discussion in the TBT
Committee. A good assessment of the problem clesrbws that private standards
include sustainability concerns, that are, par bewee, TBT issues. Private standards
should be analyzed in joint meetings of the SPS BB@ Committees, because the
separation of the two categories of measures &sa dilemma. They come from the
same origin — the Tokyo Standards Code.

Such a political attitude should not endure. Othsew private — market — non-
governmental — transnational standards, whateeeclibsen name, will be transformed
in significant threat that can undermine the whuleta-structure of the WTO, created
by a huge effort of its members, along the lasesgvyears.

2. Main features: definition, terminology and interplay between regulation, private
standards and international standards

Standard is a document that provides guidelinegrateristics, requirements or
specifications in order to ensure that productscgsses, services and materials are
suitable for their airh Theoretically, standards should help companiegetoaccess to
markets as well as developing countries in levgllithe playing field, besides
facilitating international trade

Under the WTO, the definition of standard is pr@ddyy the Agreement on Technical
Barriers to Trade (TBT), in Annex 1, paragraph 1é2)a document

‘Approved by a recognized body, that provides, fommon and repeated use, rules, guidelines or
characteristics for products or related processdspaoduction methods, with whidompliance is not
mandatory. It may also include or deal exclusively with témology, symbols, packaging, marking or
labelling requirements as they apply to a prodaueicess or production method’ (emphasis added).

Standards may be set by public or private entifesate standards differ from public
ones since they are not prepared by regulatoryoatids, but instead by non-
governmental entities.

Many publications on private standards have oftenfused the terms and have
employed ‘private standards’ as synonyms for ‘vidoy standards’. Voluntary

standards are those that are not mandatoBften, public authorities produce
mandatory standards, but there are some voluntangdards that have been produced
by public authorities tdb

In 2005, a discussion on private standards wagdadn the SPS Committednother
discussion was raised in 2086In both, the arguments centered on whether the
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government had backed the private sector's stasd@edirepGap/GlobalGAP and
Nature Choice’s, respectively). In both, once dedeal, the EC Commission only
confirmed the existence of the standards and tiegtwere indeed private ones, but that
they neither conflict with EC legislation nor wHTO law.

In 2008, a Working Group was established on priwiéadards, which handed in, in
2011, a report on ‘Possible actions for the SPS @iti@e regarding SPS-Related
Private Standards From this report, some policies were approvedhgyCommittee,
inter alia: a need to define private standards and exchahgdoomation on whether
private standards could be ever compared to ragalat

In 2012, there was a long debate in the SPS Coeamiglated to a definition of private
standards, but divergences between the Membensadidllow a final conclusion on it.
The definition that was presented in 2012 was ppt@ved. It had been proposed that:

‘SPS-related private standards are [voluntary] irequents which are [formulated, applied, certifeatt
controlled] [established and/or adopted and appligdnon-governmental entities [related to] [tofil{]!
one of the four objectivés stated in Annex A, paragraph 1 of the SPS Agre¢raed which may
[directly or indirectly] affect international tradé

The definition of private standards as voluntarg®is highly questionable. Since the
exporter does not conform to the standard, it casal its products on the importing
market, which would make the standaeffacto mandatory. In 5 August 2014, the SPS
Committee agreed to pursue its work on a definiobrSPS-related private standards,
based on the working definition tabled in the doeatrG/SPS/W/276:

‘An SPS-related private standard is a written hemment or a set of written requirements of a non-
governmental entity which are related to food safahimal or plant life or health and for commordan
repeated us&”.

From this definition, the term ‘voluntary’ was edded. This last definition, which is
still under scrutiny in the Committee, is much molgective than the earlier one. One
should remark that it includes the term ‘for comnamal repeated use’, which excludes
other kinds of documents for internal uses withire tnon-governmental entity.
Moreover, with such a definition, the excuses tratate bodies would not fall under
the requirements for a ‘non-governmental entitylvdocome to an ertd

1 G/SPS/WI/256, 3 March 2011.
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Pascal Liu presents private standards as standhais are elaborated by non-
governmental entities, which belong to them, whethey are profit oriented (private
companies) or non-profitable bodiés

On matters of terminology, a proposal has beerexpeession ‘transnational standards
regulation’, referring to the same kind of ‘privatendards”. The term “transnational’
has been adopted under international law pointimg,general, as main actors
multinationals, supermarket chains and NGOs. luldi@lso cover the work of I1SO,
Codex and similar international entities, sinceythee also framed under the coverage
of non-governmental bodies.

Our proposal for terminologywould be ‘market standards’ in order to point te #ind

of private standards that are prepared by multinats, supermarket chains and NGOs,
but are out of the scope of formal internationandardization such as ISO. ‘Market

standards’ would make a good distinction whenevscussions related to legitimacy

and accountability are on the stage.

From the above discussions on definition, we caktrsome of the main features
related to market standards/private standards ir Ywduntary nature and their non-
governmental status.

There are some private voluntary standards thae Haecome mandatory under
legislation — some market standards elaborated bynes non-governmental
organizations and private companies of organic ycts] such as Soil Association and
Demeter, have been adopted under domestic legisjauch as the European Union, or
by recognized international bodies, such as thee€@dimentarius®.

The International Organization for Standardiza(il80), which is the largest developer
of voluntary international standards, is a non-gokeental entity and, at the same time,
has 165 member countries represented by theirnatgiandards bodies, whether they
are private or public on&s Despite, in general, ISO standards are volurdags, many
of the standards prepared by ISO have become nmgdatder domestic legislation.

Voluntary market standards prepared by private @ngs might becomee facto
mandatory, such as in the food sector, supermawdtwins, producers and
cooperative®. Even though they are not binding on producers, dhly option left
besides fulfilling the standard requirement ise¢ave out the markeét Since a standard
has gained the international market, it also gamsrnational recognition but issues
related to legitimacy are still a concern. Therefan practice, the difference between a
private and a public standard might not be impaytahthe end, for producers, since
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they both create heavy burdens in the productiarcgwss and overall barriers to
international trad®@.

For example, the search for production of renewahkrgy has led to establishment of
private standards on the sector. Most of thesedatds were established in fulfillment
of government directives, such as EC Directive 2D8&E, which stablished a goal of
20% for consumption of renewable energy by 2026n{fthis total, 10% has to be in
the transports sector), and EC Directive 2009/28/@iat established sustainability
goals, such as reduction on emissions of 35%, whiakt be, at least, of 50% from
2017 onwards and 60% from 2018 onwatds

Moreover, despite they do not become mandatory #re used all along the value
chain, which makes suppliers’ options very limffedn many circumstances, the
private standards become part of the culture opecific market and they represent
incrizasse of power for some retailers and, as sty have ade facto mandatory
force™.

3. Different types, sectors categories and examplegprivate standards

Market/Private standards can be separated interdiit types, accordingter alia, to
sectors, categories and subjects. As remarked yriAr'within the far-reaching
category of transnational private regulation, aistefour types of regulatory schemes
can be distinguished: i) private food safety stadstaii) ‘civil regulation’ or private
codes and standards to control environmental acdidlsaspects of business operations;
iii) technical and quality standards; and iv) ptavaneta-regulatory framework&’

Spreading of food safety standards was the firstem to inspire questions on whether
private standards are barriers to trade withinifiigO Committees. Private food safety
standards were established as a way to deal w#ponsibility for food safety to
retailers and as a response to some food crisésatfezted the food secfdr Such
reasons for the development of private food saf#gndards are legitimate ones;
however, their effects are contested. The probleitihat some few large supermarket
chains dominate food products markets and retaregsire compliance with some
private standards; meanwhile, small producers, in&iom developing countries, may
not always afford certification costs and, as sticby might bede facto excluded from
these markef§

‘Civil regulation’ is the term that has been udgeddefine the structure of private
regulation that deals with social and environmeimabacts of business operations,
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being influenced by citizens-consumers - privateleso and standards to control
environmental and social aspects of business apesatit can be seen as ‘a mechanism
that extends the political realm to markets, emapdicts of political consumerisfii’

On the other hand, technical and quality standamds the primary standardsar
excellence, which were created for trade facilitation. In I94he ISO was established
with the aim to focus on technical standards ttacgifating trade, since voluntary but
worldwide recognized standards were followed bystdes all over the worfd In the
same way, in the field of electronics, the Inteioval Electrotechnical Commission
(IEC), founded in 1906, helped to spread compdtbibf electronic devices
worldwide®>. The work of 1ISO has been extended also to ofieéisf and, under the
auspices of ISO, standards have been created,aliernn the fields of human rights
(ISO 26000), environmental management (ISO 140@0itarsequence) and food safety
(ISO 22000). Moreover ISO has observer statusenTlBT Committee and the Codex
Alimentarius Commission. Under the TBT Agreemewnimpliance with 1ISO standards
is compliance with WTO law (TBT, Annex 3).

Many market standards have been pointed out as @&anof private standards that
have had a large effect on global markets. Theetabkellow show some of these
standards and their respective ‘creators’.

Table 1: Examples of private standards

Created by Individual Created by national chains Created by international
companies chains
Nature’s Choice (TESCO) Assured Food Standards (UK) | GlobalGAP
Filieres Qualité (Carrefour) British Retail Consortium Globg International Food Standard
Standard
Field-to-Fork (marks & Spencet Freedom Food (UK) Safe Qaulity Food (SQR)
1000/2000
Filiére Controllée (Auchan) Qualitat Sicherheit (QS) Marine Stewardship Council
(MSC)
P.Q.C. (Percorso Qualitda Cona{ Assured Combinable Crops Forest Stewardship Council
Scheme (UK) (FSC)
Albert Heijn BV: AH Excellent | Farm Assured British Beef and
Lamb
Sachsen Ahrenwort
QC Emilia Romagna
Stichting Streekproduction
Vlaams Brabant

Source: WTO, SPS Committee and M. K. Amaral (2014)

Last, private meta-regulatory frameworks have aksen developed on ‘*how to produce
and manage private regulatory scherffed/leta-regulation has also been produced by
ISO. One such example is ISO Guide 65, published19%96, on the general
requirements for bodies operating product certificasystems.
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3. Legitimacy and accountability for market/private standards

One of the big challenges faced by the proliferatad market standards has been
legitimacy on creation and setting of such stanslaiwell as accountability and State
responsibility towards the behavior of the bodres have issued them.

Concerns related to legitimacy intend to answesstjoes such as: i) ‘who is producing
the standards?’ and ii) ‘where such authority cofras?’

Concerns related to accountability are relatedit@re there scientific basis for the
creation of such standards?; ii) who respondshiersetting of private standards under a
market/government failure and a multilateral tragstem perspective?

3.1 — Legitimacy

Market standards have been issued by non-goveraiméaidies based on many
different reasons. The Table presented above sBomg of the main private standards
that have dominated the contemporary market and tlespective ‘regulators’.
Concerns have existed on legitimacy of such stalsdereators and how the market has
accommodated such new ‘trustworthiness’.

Under the TBT agreement, standardizing bodies bav@mply with a Code of Good
Practice (Annex 3) and Members should not take areaswhich have the effect of,
directly or indirectly, require or encourage sutdmdardizing bodies to act in a manner
inconsistent with the Code of Good Practice. Irs theénse, any standard created by a
standardization body, ‘irrespective of a governraentandate’, fall within the scope of
the TBT agreement, and, as such, is also a ‘clase of private regulation’ under
TBT*3. As remarked by Arcuri, ‘the remaining questionncerns which private
regulatory bodies fit within the definition of ti@8T Agreement. Given the open-ended
definition of a non-governmental body provided inn&x | (8) of the TBT Agreement,
some doubts may remain as regards bodies thattdgehooutine standards, and doubts

have also been raised as to whether all typologiiesandards are covered by Article
3'34.

From the very definition of standards, under thel /&yreement (See definition above)
one could ask what kind of bodies would fit witleaoch definition. No doubt as for

International bodies, regional, local or centralggmment ones. But what to say of non-
governmental bodies? Annex 1, paragraph 8 expresatgs that a non-governmental
body is a:

Body other than a central government body or allgogernment body, including nongovernmental
body which has legal power to enforce a technieglitation.

Would it include bodies that are not regulatory sgnbut that develop standards
occasionally, in a random fashion?

It is important to note that, in the explanatorytendo the definition of standard
developed in the building up of the TBT Agreemgranding the Tokyo Round, it was
settled that the definition does not cover tecHmigkes made by individual companies

3 Arcuri, supra, at 501.
3 Arcuri, supra, at 501.



for its own production and consumption requirem®ntis the final text of the TBT
Agreement, such exclusion was not included, whiely mdicate that the definition of a
non-governmental body, pending the Uruguay rousdnuch broader than what was
initially intended in the Tokyo Rourid

That would also lead to another question relatedh&o acceptance of international
standards, within TBT and other WTO Agreementsadsench for compliance with
WTO law. As TBT has no definition of ‘internationstiandards’, the one that is adopted
by scholars and WTO jurisprudence is the definitiset in 1SO, taking into
consideration that ISO standards are pointed ughenintroductory clause of TBT,
AnnexT’. Thus, the answer comes in ISO/IEC Guide 2:

Standard that is adopted by an international stalimiag/standards organization and made available t
the public.

In US-Tuna I, the Appellate Body understood thaths definition ‘suggests that it is
primarily the characteristics of the entity appraya standard that lends the standard its
“international” character®.

On the other hand, in the TBT Agreement, Annexatagraph 4, an international body
Is a:

Body or system whose membership is open to theaetédodies of at least all Members.

What exactly such ‘openness’ mean? ‘Should it benogt the moment a standard is
negotiated, or is it sufficient that it is open enthe standard has already been
adopted ?*

The answer came with the 2000 TBT Committee Degisio which  interpreted, in
section 2, ‘openness’ as:

Membership of an international standardizing botlgpusd be open on a non-discriminatory basis to
relevant bodies of at least all WTO Members. Thisilt include openness without discrimination with
respect to the participation at the policy develeptrievel and at every stage of standards develofyme
such as the:

Proposal and acceptance of new work items;

Technical discussion on proposals;

Submission of comments on drafts in order that ttegybe taken into account;
Reviewing existing standards;

Voting and adoption of standards; and

Dissemination of the adopted standafds

~Poo0oTw

Besides openness, the 2000 TBT Committee Decisian Poinciples for the
Development of International Standards, GuidesR@&cbmmendations with relation to
Articles 2, 5 and Annex 3 of the Agreement listsoatransparency, impartiality and

% Arcuri, supra, 505.

% Arcuri, supra, 505.
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consensus, effectiveness and relevance, coheramtcadevelopment dimension and
principles to be observed in the construction ténmational standards.

In the US Tuna I, the Appellate Body understoaoat th ‘TBT Committee Decision can
be considered as a ‘subsequent’ agreement’ witl@mteaning of Article 31 (3) (a) of
the Vienna Convention. The extent to which thisiBiea will inform the interpretation
and application of a term or provision of the TBTgréement in a specific case,
however, will depend on the degree to which it tsespecifically” on the interpretation
and application of the respective term or provisibn

Arcuri remarks that ‘if, on the one hand, the Dexisintroduces principles that could
enhance the transparency and participatory dimesbinternational standard bodies,
on the other hand, it has been criticized as ati@gpto ‘shape and constrain
international standard setting in the light of treems and priorities of Genelfa

From an economics point of view, many certificatrafes would fit the 2000 Decision
terms ‘market needs’ as ‘regulatory needs’ , smeeed for regulation, whenever read
from a neoclassical economics standpoint, happdrenwhere is market failure and
many international labelling standards would fitlswequirement since they deal with
asymmetry issué

Moreover, inUS - Tuna Il, the Appellate Body, in an interpretation of thernt
‘recognized body’, understood that the meaning khbe a broad one by linking its
interpretation to the ISO/IEC definition: ‘the dafion in the ISO/IEC Guide 2: 1991
adds to and complements the definition in the TBjre®ment, specifying that a body
must be ‘recognized’ with respect to its activitiasstandardizatiori*. However, the
Appellate Body understood that the broad partiagmadn standards development might
constitute evidence that a body has a recognidecbrostandardizatién Nevertheless,
at the same time, an organization that has dewvelapgngle standard might also have
‘recognized activities in standardizatidh’

In the SPS Agreement, the only clause that coutdramodate private standards is the
definition set in Annex A, paragraph 1, wherein:

Sanitary or phytosanitary measure - Any measuréeapp

(a) to protect animal or plant life or health withthe territory of the Member from risks arisingrfr the
entry, establishment or spread of pests, diseadisgase-carrying organisms or disease-causing
organisms;

(b) to protect human or animal life or health withhe territory of the Member from risks arisingrfr
additives, contaminants, toxins or disease-causiggnisms in foods, beverages or feedstuffs;

(c) to protect human life or health within the teemy of the Member from risks arising from disesise
carried by animals, plants or products thereoff@n the entry, establishment or spread of pests; o

(d) to prevent or limit other damage within theritery of the Member from the entry, establishment
spread of pests.

Sanitary or phytosanitary measures include allvesie laws, decrees, regulations, requirements and
procedures including, inter alia, end product cate processes and production methods; testing,
inspection, certification and approval proceduggrantine treatments including relevant requiregsien
associated with the transport of animals or plamtsyith the materials necessary for their surviaing

“1US — Tuna Il (Appellate Body Report), supra ndiegara. 372.
“2 Arcuri, supra, at 509.

3 Arcuri, supra, at 509.

4 US-Tuna Il (Appellate Body Report) supra, at 357.

**US Tuna I, at 357.

*®US Tuna I, at 394.
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transport; provisions on relevant statistical me#)osampling procedures and methods of risk
assessment; and packaging and labelling requiresndéneictly related to food safety.

Many scholars have questioned whether or not swfimiion would include non-
governmental measures within the features of miwtdndards. Some would say that
‘all relevant laws, decrees, regulations, requirgimeand procedures’ do not include
non-governmental measures, within an interpretaifdPanel’s not specific rulings

Moreover, the Preamble of SPS refers to Members¢chwivould suggest that only
Members’ measures would fit in the agreerfient

However, such views would only stand if the SPSe&gnent could be seen as a
separate agreement, totally dissociated from tsieaf@VTO law, which is not the case.
Marceau and Trachtman well remember that WTO Agesgsncomprehend a single
treaty — under the single undertaking principlend as such, in those matters that are
not specificity of the SPS agreement, principled definitions from other parts of
WTO law could be accommodated in SPS measures ghroai dialogue of
complementary. The definition of standards providedhe TBT Agreement could be
easily transposed to SPS since it is the only ageeéthat sets a definition of standard,
which does not mean that it would break the spatyfiexclusion of TBT, Article 1.5,
which clearly excludes the application of the ‘TPpfovisions’ to ‘SPS measures’, but
do not exclude definition of terms.

Moreover, the SPS Agreement, Article 13, estabfisheule on implementation of the
agreement, which extends Members’ measures to aeeHgmental ones, as such:

(...) Members shall take such reasonable measuresagsbe available to them to ensure that non-
governmental entities within their territories, wsll as regional bodies in which relevant entitigghin
their territories are members, comply with the valg provisions of this Agreement. In addition,
Members shall not take measures which have theteffedirectly or indirectly, requiring or encogiag
such regional or non-governmental entities, orllgeaernmental bodies, to act in a manner incoestst
with the provisions of this Agreement. Members klesisure that they rely on the services of non-
governmental entities for implementing sanitarypbytosanitary measures only if these entities cgmpl
with the provisions of this Agreement.

Although some scholars have argued that such aelades out private standards from
SPS° we do not understand it in this way; quite thepagite. Such a narrow

interpretation of the clause does not go with thgaing work developed in the SPS
Committee on a definition of private standardswashave remarked earlier. Therefore,
private standards do not stand alone under theiaasspf the TBT structure, but it is

also accommodated within the SPS provisions. Utlteisingle undertaking principle,

they should be interpreted together in the nammbérence and harmony within WTO
law.

" See Arcuri and the mention to umpublished workhis subject, supra, at 517.

“8 Arcuri, supra, 516.

9 Gabrielle Marceau and Joel P. Trachtman, A MathefWorld Trade Organization Law of Domestic
Regulation of Goods: The Technical Barriers to Eraigreement, the Sanitary and Phytosanitary
Measures Agreement, and the General Agreement ofisTand Trade’, Journal of World Trade 48, no.
2 (2014).

* See Arcuri, supra, at 520.
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Alessandra Arcuri ends up her comments on privigiedards by raising the question
that ‘from a normative point of view, it may be cpl@x to draw a line between private
standards that could legitimately be subjected IONaw and standards that may not.
These considerations highlight the fact that thenaty question (is it
desirable/undesirable to bring private standard$euthe purview of WTO law) may
not be easily answerable. Instead, the questioiddoe reformulated as one of the
degree: to what extent can the existing WTO legah&work address the trade-related
problems created by the emergence and operatignivate standards, without losing
legitimacy?®".

Besides WTO, the market itself has provided legittgnto the many private standards
that have proliferated and been accommodated wiloipal value chains. The problem
has been to sustain such legitimacy for a long,tsirece proliferation of new rules and
new certificates have been common ground on dissectors and, as such, have
created confusion for producers and consumersgitieiézing them with a certain
period of time. Sustainability of legitimacy for stoprivate standards already existent
could be found in meta-regulation, as it will beeggnted later on in this essay. The
issue of accountability adds concerns to legitimgioge, under law, security is a matter
of certainty.

3.2 — General Accountability and State responsibily

In 2005, the small Caribbean island of St. Vincensovereign State Member of the
WTO, raised a Specific Trade Concern, under the WJ@nmittee on Sanitary and
Phytosanitary Measures (SPS Committee), complaiaidayt restrictions on the sale of
bananas to the European Union. Such concerns vegrabout the official pesticide
residue requirements of the EU, but instead orré¢ljairements of a private, non-profit
organization so called GLOBALG.A.P. (in 2005, knoas EUREPGAPY. That was
the first time that the issue of private standaves raised for discussions in the WTO.

In general, WTO only takes into consideration vaduy standards when they belong to
international standardization bodies, such as 158@Qarex, and the WTO agreements
refer to them as a means of harmonization (See aBTSPS Agreemenits Whenever
countries use these international standards fatymts entering their territory, there is a
‘presumption of conformity’.

As we have remarked earlier, the definition of ned#lfrivate standards as voluntary
ones is highly questionable. Since the exportersdo® conform to the standard, it

cannot sell its products on the importing market. &ample, the search for production
of renewable energy has led to establishment ghfwistandards on the sector. Most of
these standards were established in fulfilmeng@iernment directives, such as EC
Directive 2008/28/CE, which stablished a goal o#@2fbr consumption of renewable

energy by 2020 (from this total, 10% has to behe transports sector), and EC
Directive 2009/28/CE, that established sustaingbigoals, such as reduction on

L Arcuri, supra, at 522.

2 G. H. Stanton, Food safety-related private statglahe WTO perspective, In: A. Marx, M. Maertens,
J. Swinnen and J. Wouters, Private Standards anbaGGliGovernance. Economic, Legal and Political
Perspectives, 2012, at 235.

3 See TBT, Code of Good Practices (Annex 3) and SR&mble and Article 3(1).
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emissions of 35%, which must be, at least, of 588mf2017 onwards and 60% from
2018 onward¥.

Moreover, this 2009 Directive also establishes thiafuels and bioliquids cannot be
produced from raw materials extracted from land ric biodiversity, which from
January 2008 has the following characteristicsndpgirimary forest or wooded land,
indigenous areas protected under law, endangertespprotection areas or pastures
areas rich in biodiversity, either natural or adted”.

Fulfillment of the Directive requirements is exptifrom the economic operators that
might comply with it through voluntary regimes alaberal or multilateral agreements,
including certification procedur®s Nevertheless, the main issue regarding the
multilateral trade system, is whether the EC Divexst have adopted a trustful scientific
model, which would allow impact measurements caéestswith the side effects that it
has provoked, which makes it open to dispute underWTO Dispute Settlement
System, mainly the TBT Agreement and GAT.T

Moreover, irrespective of having or not scientifiasis, the creation of such standards
also raise concerns on accountability under a ngdeernment failure and a
multilateral trade system perspective.

International standards are encouraged, in genendler TBT. In order to harmonize
regulations on a broad scale, Members should pfaif part

2.6. [1] in the preparation by appropriate internationahg#adizing bodies of international standards for
products for which they either have adopted, oreekpo adopt, technical regulations.

If a regulation is prepared, adopted or applieddoordance with relevant international
standards, according to Article 2.5,

2.5 (...) [I]t shall be rebuttably presumedt to create an unnecessary obstacle to intenatitade.

Besides, the TBT Agreement also provides for cirsiamces when there is not a
relevant international standard or when a reguiai® not in accordance with the
technical content of relevant international staddand, according to Article 2.9,

Members should proceed to notifications at an eappropriate stage, when
amendments can still be introduced and commentsntakto account, identifying,

whenever applicable, the parts which in substarmeate from relevant international
standards.

Annex 3 of TBT provides for a Code of Good PracfioePreparation, Adoption and
Application of Standards. In the General Provisiohghe Code of Good Practice, it is
provided that the Code is open to acceptance bystandardizing body — whether a
central government body, a local government bodyaanon-governmental body —
within the territory of a WTO Member.

* Rodrigo C. A. Lima. Padrées Privados e Resporisabié do Estado na OMC. 2014, at 7.
(Forthcoming publication).

°> Rodrigo Lima Ibid., at 9.

*% Rodrigo Lima, Ibid., at 10.

" Rodrigo Lima, Ibid., at 11.
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TBT, Article 4, demands Members to ensure that ttemtral government standardizing
bodies as well as non-governmental bodies witheir tterritories accept and comply
with the Code of Good Practice. Moreover, it alsovples that the obligation of

Members in relation to compliance of standardiZmoglies with the commandments of
the Code of Good Practice ‘shall apply irrespectvavhether or not a standardizing
body has accepted the Code of Good Practice’.

In the Code of Good Practice, paragraph E, it avipled that the standardizing body,
which might be a non-governmental one (See defimif a non-governmental body
above), shall ensure that standards are not prepadepted or applied ‘with a view to
or with the effect of creating unnecessary obssatdanternational trade’.

One of the discussions in the SPS Committee wasdbas the wording of Article 13 of
the SPS Agreement and the Member’s duty towarddehavior of non-governmental
entities within their territories. The requiremerite& Member are clear-cut in the
Agreement: they shall take reasonable measurasstoethat non-governmental bodies
comply with the provisions of the SPS Agreemene(fsdl text of Article 13 above).

A parallel requirement is also established in thgl TAgreement. Article 3 of TBT
demands that:

With respect to their local government arwh-governmental bodies within their territories:

3.1 Members shall take such reasonable measumaybe available to them emsure compliance by
such bodies with the provisions of Article 2with the exception of the obligation to notify rderred to
in paragraphs 9.2 and 10.1 of Article 2. (...)

3.4 Membersshall not take measures which require or encouragkcal government bodies oion-
governmental bodies within their territories to actin a manner inconsistent with the provisions of
Article 2.

3.5 Members are fully responsible under this Agresetnfor the observance of all provisions of Artiele
Membersshall formulate and implement positive measures andnechanisms in support of the
observance of the provisions of Article 2 by othethan central government bodies(emphasis added)

In the TBT Committee, negotiations on private stadd have not reached further
resultS®. The core of the discussions on the TBT Commiisethe adoption of the
Code of Good Practices by private bodies

Recently, it has been observed either implicitxplieit government support for market
standards and they have become, mainly in mattessrtfication, a regulatory barrier

to trade. Some of them have been mentioned eveBtate’s regulation or public

procurement contracts. The grey area between tite’Sinvolvement and the private
sector’s only involvement makes it more difficudtgoint out a violation issue under the
WTO system. Nevertheless, it seems that whenevsrpbssible to show evidence of
State’s involvement in the private standard impletagon, it might be possible to raise
an issue of State’s responsibifity

The difficulty would be, in any case, to estabhghat would be the level and deepness
of State’s involvement in order to establish thatigate standard has become a ‘private
standard backed by government’ and, as such, ‘ntarydander law’.

8 Manuela K. Amaral, supra, at 244.
* G/TBT13; G/TBT/26; G/TBT/32.
0 Manuela k. Amaral, supra, at 248.
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In the EC Directives above mentioned, the UE hagp@ted market standards as a way
of complying with the requirements of its legisteti It seems reasonable that it could
be raised a claim for State’s responsibility untdter TBT and SPS Agreements, since
Members shall ensure compliance to these agreerngmisn-governmental bodfés

Governments can be responsible for actions of f@iyarties. In Japan-Film, it was
argued that although it might not be easy to date¥nbright-line rules’, whenever
there is ‘sufficient government involvement’ with it might be found that such
measure is governmental Such understanding was adopted under the GATT/WTO
system but it could also be extended to other msatte

On matters of scientific evidence, for instancelifgration of market standards have
spread sometimes with no scientific basis but attéor pure market preference
concerns pointing out to ‘holdings’ on global valakains. As such, accountability
concerns within the WTO system and within otherifdteral or regional arrangements
might be detected and might be dealt with underteStaresponsibility for non-
governmental bodies.

4. Meta and Transnational governance on Market/Priate Standards

‘Social compliance’ is for most contemporary besises on the ‘order of the day’ due
to a spread of private standards initiatives toula&g working conditions in the
industries’ global supply chains, considering agang quest for best practices. ‘From
the company perspective, this multiplicity also eslkor a “crowded and costly market
in social compliance”, as factories supplying salvdirands may have to deal with
various codes and certifiers and their sometimeglicing demands*.

In 2003, some key members of civil society and nratéikeholder entities in the
worker’s rights field gathered together to create tJoint Initiative on Corporate
Accountability and Worker's Rights (JO-IR) Each one of these entities has been
involved in the task of improving working condit®mmainly in the apparel global
supply chains, by reducing duplication of effortssveell as identifying best practices,
improving the implementation and enforcement of esodf conduct and sharing
learning experiencés The last efforts on this project were undertake®007, since
the joint operations did not manage to come torseonsus on an appropriate system for
code implementation and compliance verificatfon

®1 Rodrigo C. Lima, supra, at 23.

%2 panel Report, Japan — Measures Affecting ConsuPhetographic Film and Paper, WT/DS44/R,
adopted 22 April 1998, para. 10.56.

%3 Boudewijn Derkx, Meta-governance in the Realm ofivtary Sustainability Standards: early
experiences and their implications, UNFSS DiscusBapers. N. 1, Geneva, 2013, at 2.

® The six private entities are: Clean Clothes CammaiEthical Trading Initiative, Fair Labor
Association, Fair Wear Foundation, Social Accouititgbinternational and Workers Rights Consortium
(“the organizations”).

% See information on JO_IN http://www.jo-in.org/english/about.htnfAccess on 5 February 2015).

% Derkx, 2013, at 3.
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Another sector that joined efforts to have metaegoance on market standards was the
sector of organic agricultufe The multiplicity of private labels and certifica and
assessment procedures had a deep impact on ogyadiecers, mainly on smallholders
that were engaged in international trade. The maittonal Task Force on
Harmonization and Equivalence in Organic Agricldt@iTF) was launched in 2003, in
a joint effort of UNCTAD, FAO and International Fodation for Organic Agriculture
(IFOAM)®. Between 2003 and 2008, many agreements betwellic mnd private
sectors individuals were achieved on how to redwazeiers to organic trade. ITF Tools
were developed in 2008 — the International Requaras for Organic Certification
Bodies IROCB and the Tool for Equivalence of OrgaBitandards and Technical
Regulations (EquiTod!j. The ITF work was enhanced by the project Globajadic
Market Access (GOMA) that took place from 2009 @12, aiming at facilitating and
giving support to regional harmonization and eqigimee processes on the settor

ITF and GOMA have had their history of successstFithey have indeed enhanced
public-private collaboration on the establishmehtr@arket standards in the organic
sector. Second, they have supported harmonizatiod aquivalence among
stakeholders. Third, some high quality tools, EquiTools, have been developed under
their auspices. However, ‘on the whole, the uptake of the ITF®Is has remained
rather limited so far’ and there are ‘few indicasothat the Task Force’s various
recommendations have already had tangible impacthe decision making processes
of the regulatory arena’s major playéfsin general, the implementation of the project
was successful, having had the development of rewmndations and high quality
technical tools. Nevertheless, ‘as the ITF was @ward-oriented institution, aiming to
change the wider regulatory environment rather tharely the practices and standards
of its participants, the effective set up and impbatation of the process was not by
itself enough to bring about the desired amountegilatory changé®.

In 2002, some certification organizations — For8&wardship Council (FSC), the
International Federation of Organic Agriculture Maovents (IFOAM), Fairtrade and
Marine Stewardship Council (MSC), the Internatio@abanic Accreditation Service,
Marine Aquarium Council, Rainforest Alliance andctd Accountability International

- created the International Social and Environmertecreditation and Labelling
Alliance (ISEAL Aliancef®. In 2010, it was established the ISEAL Stakeholder
Council, joining together other representativesrfiousiness, government, civil society
and academia and, in 2012, ISEAL expanded its progre of work to address
sustainability issues in Brazil, India and China.

After an elaborated work on best practices foranability standards, ISEAL launched
its Codes of Good Practice (2004), the ISEAL Impacbde (2010) and the ISEAL

67 See Diane Bowen and Ulrich Hoffmann, Review of iSystemic Issues and Findings Resulting from
Activities of the International Task Force on Hanimation and Equivalence in Organic Agriculture
(ITF) and the Global Organic Market Access (GOMA)jEct. UNFSS Discussion Papers, N. 2, 2013.
%8 See information on ITF dittp://www.organic-world.net/itf. htm{Access on 5 Febraury 2015).

% |nformation available dittp://www.organic-world.net/itf.htm{Access on 5 February 2015).

0 See information on the GOMA projecthtp://goma.tops.net/about/projetdccess on 5 February
2015).

"' Derkx, 2013, at 7.

"> Derkx, 2013, at 7.

"® Derkx, 2013, at 8.

4 See information on ISEAL Alliance http://www.isealalliance.org/about-us/our-hist¢Access on 6
February 2015).
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Assurance Code (2012), which provide proceduresh@n standards systems may
effectively measure and evidence contribution waand environmental impaéts

However, °‘ISEAL’s other work programs combining ceptual work on the
development of good practice guidance with relasbdred learning and capacity
building activities have progressed a lot slowed &#een less effective. Cooperation
within ISEAL has thus far also yielded relativelitlé in terms of successful tangible
collaboration on concrete projetis

In general, there has ben an urge for meta-regulain general market standards, in
order to resolve concerns related to legitimacy awcdountability, which were a

summary of the problems faced by the meta-regulagittempts presented above by
sectors. The difficulty is to reach a common groendwhich body could play such a
role.

4.1 The Role of ISO

ISO is the International Organization for Standzatlor/’ and it categorizes private
standards into distinct ways according to ISO’s kvoin standards: i) PS in the
Information and Communication Technologies sect@T]; ii) PS in the agri-food
sector; and iii) PS related to social and enviromaeaspects.

ISO has been pointed out as a possible body to-ragtdate private standards. ‘In the
environment and related areas, 1ISO provides intiemma standards addressing such
subjects as environmental management (ISO 140Q¥dyironmental labelling (ISO
14020/21/24/25), lifecycle assessment (ISO 14090/4teenhouse gas measurement,
verification and validation (ISO 14064/65) ; andhéimg water and wastewater services
(ISO 24510/11/12)°. Moreover, 1SO has recently engaged in the deveéop of new
standards — the ISO 26000 — on social respongibifithis high profile project,
involving more than 400 global experts, from 91 rmioes and 42 international
governmental and non-governmental organizationsp alemonstrates how the 1ISO
standards development process can address congatas and sustainability issues.
Other examples under development in ISO includec#tibon footprint of products and
services; sustainability criteria for biofuels; &isability in event management, and the
water footprint of organization&:

Notwithstanding the acknowledgeable standardizolg developed by ISO, there is a
good amount of criticism on the status that ISO hmghe WTO. ISO has been
‘stigmatized as a club dominated by private indakgroups, where civil society has no
real role to play. ISO members are national statglaodies; many of which in turn are
private non-profit groups, often dominated by prvaompanies. Not only is civil
society excluded from the decision-making procegsmay not even exercise a critical
role, as proposed standards are difficult to acdegen adopted ISO standards cannot
be accessed free of charge but must be purchasel.|&gitimacy and accountability

5 See information atttp://www.isealalliance.org/about-us/our-history

’® Derkx, 2013, at 10.

" See information on ISO &ttp://www.iso.org/iso/home/about.htfaccess on 27th January 2015).
8 See IS0, International Standards and Private StdsdGeneva, 2010, at 6.

9180, International Standards and Private Stand&egseva, 2010, at 7.

8350, International Standards and Private Stand&eseva, 2010, at 7.
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iIssues may appear irreconcilable with the privitegeatus that ISO standards seem to
have at the WTG.

As above remarked, meta-regulation has also beeduped by ISO. However, it is
highly questionable, due to the reasons mentionéle last paragraph, that ISO would
be the right standardizing body to deal with metgutation on market standards. Since
market standards have dealt with changes in glotmaluction markets and have highly
influenced the way producers work in developed afl as in developing countries,
perhaps an institution that would be more concemiga the social and environmental
impacts of private standards, mainly in developingntries, would be a better option
for meta-regulation on this matter.

4.2 The Role of UNFSS and the building up of domastVSS platforms

The United Nations Forum on Sustainability Standasca joint initiative of FAO, ITC,

UNCTAD, UNEP and UNIDO, consisting of a platform lwiternational Dialogue on
Voluntary Sustainability Standards (VSS), which egkated to environmental, social,
occupational safety and animal welfare is&ties

In the UNFSS platform, private standards are inetldh the VSS structure, which is
defined in a broad but straightforward way. Thusluntary sustainability standards
(VSS) are standards specifying requirements thatlymers, traders, manufacturers,
retailers or service providers may be asked to mesating to a wide range of
sustainability metrics, including respect for bakeman rights, worker health and
safety, environmental impacts, community relatidasd-use planning and othéts'ln

general, they are VSS whether prepared by govertan@nnon-governmental bodies.

The UNFSS has become a forum for State actorsaloglie with each other and with
some core groups, such as traders, consumers, garsducertification bodies,
diplomats, NGOs and scholars. ‘The overall godUNSS activities is to make VSS a
driver and avoid it being an obstacle to sustamattévelopment in developing
countries®. Moreover UNFSS intends to drive attention to tharginalization of

smallholders and small and medium-sized enterffiseSuch work might be

accomplished through analytical procedures andvides, having exchanges of
experiences and constructing a network among stédets®.

Although not excluding VSS produced by governmebtadies, the primary focus of

the UNFSS activities is on VSS developed by nonegowmental organizations and

private companies — named in this essay ‘markehdstas’, which have been

categorized into distinct categories: i) busin@sbtsiness standards; ii) consumer-
oriented standards; iii) meta standards coveriffgréint issues and groups of products;
iv) issue and commodity specific standards; ancbw)pany-specific standards.

81 Arcuri, supra, at 495.

8 See information on UNFSS ittp://unfss.org/about-us/objectivésiccess on 18 December 2014).
8 UNFSS Plataform, available laitp:/unfss.files.wordpress.com/2012/05/unfss-refssues-

1 draft_lores.pdfAccess on 15th January 2015).

8 UNFSS, available on http://unfss.org/about-us/cidjes/ (Access on 18th December 2014).

% UNFSS.

% UNFSS.
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Under the UNFSS auspices, the main concerns onav&&lated to

‘(i) proportionate to the (real) risk they claimaddress;
(ii) scientifically-based; and
(iii) that the burden of compliance is distribufadtly’ 87,

Such concerns have been dealt with in briefingisessorganized by the UNFSS
secretariat. In 2013, several briefing sessiongweganized and took place in Geneva
(February 18 2013), China (March "4 2013); Thailand (March 132013), Kenya
(March 2013) Panama (May'®013), Cameron (June 22013) and in the Philipines
(October 24 2013).

In the UNFSS launching conference that took plac&eéneva, in 2013, titled ‘Policy
Making and Sustainability Standards: How can gowvexnts and the private sector work
together to achieve sustainable development godls®e was acknowledgment of the
importance of a national dialogue between key $t@kier groups VSS policies.
Therefore, there was a proposal for the establishrmé national multi-stakeholder
platforms for policy studies and dialogue, under shpervision of the UNFSS.

India was the first country to have launched itsiamal VSS platform under the
auspices of the UNFSS, envisaging the buildingeohnical and institutional capacity
(i.e. standards, metrology, testing and qualityesssent procedures) as well as policy
structuring, taking into account the true social anvironmental cosfS.

The primary concern is the conduction of a dialogiié the ASEAN Task Force on

Horticultural and Food Product Standards, besidéabéshing a direct connection with
the West African International Cocoa OrganizationMork on schemes of sustainable
cocoa certificatioff.

In India, some of the most important VSS alreadyplemented are ECOMark,
AgroMark, IndGAP, Fruit Product Order (FPO) and whaory farming production
standards implemented under the National ProgranfmneOrganic Productiofs.
Differently from other countries, in India, VSS s and approaches are
implemented under integrated government manageisamnmes, even though they
seem to be focused on needs and demands of thetriyidu

In general, the main objective of the platform éping to create a UNFSS focal point
in India, in order to coordinate between UN GendéWdFSS India platform composed
of public/private sector, industry etc. and Indipalicymakers, thus establishing a
feedback system that would build on a whole scerfariprivate standards

China also proposed the construction of a VSS quaif under the auspices of the
UNFSS. The primary concern, in China, is also ttedcction of a dialogue with the

¥ UNFSS, In: http:/unfss.files.wordpress.com/201Ai0%s-presentation-briefing-18feb2013_as.pdf
(Access on 13 February 2015).

8 Seehttp://unfss.org/2014/08/20/unfss-in-ciiissd-coefare-new-delhi-indiafaccess on 29 January
2015)

89 UNFSS, National Platform on Private Sustainab@tgndards in India, Concept Note, 2014, at 1.
% UNFSS, National Platform on Private Sustainabtgndards in India, Concept Note, 2014, at 4.
L UNFSS, National Platform on Private Sustainabtgndards in India, Concept Note, 2014, at 4.
92 UNFSS, National Platform on Private Sustainab@tgndards in India, Concept Note, 2014, at 6.
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ASEAN Task Force on Horticultural and Food Prod8tandard®. In general, with
such a structure, China pretends to harness thefiteerof VSS and increase
competitiveness as well as to have an overviewhef dtrategically important VSS
issues for the countt§; The focus of China would be private sustainabgiandards in
the fields of food safety and quality as well asithnterplay with Chinese standards
and Chinese quality control systems in the agricaltared’.

In China, the institutions involved in the platfoare the Ministry of Commerce (WTO
Department as the focal point), the Ministry of #sgiture, the Ministry of
Environmental Protection, the National Developmant Reform Commission, the
General Administration for Quality Supervision, pestion and Quarantine, the China
Administration for Accreditation and Certificatiorthe China Administration for
Standardization, the China Certification and Acdegmbn Institute and other correlated
scholarly bodie¥.

The Chinese comments on the proposal of a platfogmark the importance of
harmonization and equivalence in the area of peigsdndards, which is really the key
point on this matter. ‘Consistency, harmonizatiord &quivalence between Chinese
standards and those of ASEAN countries as welhagtivate sustainability standards
applied by both trading partners are thereforenafdasing strategic importance for
market access, competitiveness and sustainabilipaét®’.

Moreover, remarks have also pointed out that thé& \patform may also make an
important contribution to debates on free tradeeagpents (e.g. the Trans-Pacific
Partnership Agreement or Regional Comprehensiven@o@ Partnership) and that it
could represent the involvement of China into ASEAcussions about related
regional standards for the ASEAN common market (@autinterest/ coherence of
standards agenda); e.g. private GAP standards IEAAS countries could be

harmonized with Chinese standards, the new ASEAN° GAChina) could offer an

important opportunity for exchange in agriculturaldée®.

The building up of VSS platforms is a matter ohsparency as well as of governance
and strategic planning. Governments should notrgrle urgency of the matter and
should plan in advance, before the concern becamesimanageable political problem
for the country.

As the issue of market standards is an urgent asejemonstrated above with the
construction of VSS platforms in China and in Indtze Brazilian government should
also be concerned in the building up of a focalnpdahat will gather together all
concerns co-related - the ones that would be fiedsas TBT as well as the ones that
would be SPS measures, in the name of transpargaegrnance, regulatory coherence
and strategic planning.

% UNFSS, National Platform on Private Sustainab@tgndards in India, Concept Note, 2014, at 1.

* UNFSS, National Platform on Private Sustainabtandards in China, Concept Note, 2014, at 1.

% UNFSS, National Platform on Private Sustainabiitgndards in China, Concept Note, 2014, Annex.
% UNFSS, National Platform on Private Sustainabitgndards in China, Concept Note, 2014, at 6.

" ‘Couching the National Platform on Voluntary Sistdility Standards into the Development and
Export Strategy of the PR of China’, In: UNFSS, iNaal Platform on Private Sustainability Standards
China, Concept Note, 2014, Annex, General Obsemati

% ‘Couching the National Platform on Voluntary Sustdility Standards into the Development and
Export Strategy of the PR of China’, In: UNFSS, iNa&l Platform on Private Sustainability Standards
China, Concept Note, 2014, Annex, General Obsemati
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Bearing in mind the Ministerial structure of theaBilian government and having as a
good example the composition of the VSS platfornChina, a good parallel for Brazil
could be having an Inter-ministerial body as a Fquaint, which could join together
INMETRO (a standardization entity under the Minystrf Development, Industry and
International Trade), MAPA (a representative of khiaistry of Agriculture) as well as
other Brazilian Ministries and entities - such aBNN (Associacdo Brasileira de
Normas Tecnicas), the Ministry of Environment, teistry of Foreign Affairs and
some correlated scholarly bodies that could devsl@iegic research on the subject.

5. Conclusion

Although the definition of ‘private standard’ irsélf is not a pacific one, it must be
taken into consideration that private standards rbay considered ‘international
standards’ and their ‘non-governmental charact@esdnot exclude them from the
multilateral trade system; instead they might béd aeommodated within the TBT and
SPS Agreements. Private standards have been cmtsidaluntary in nature, but they
arede facto mandatory and whenever they are backed by govensiminey might fall
within the scrutiny of the TBT and SPS Agreememis @ommittees.

Notwithstanding the present terminology used incfica (‘private standard’), the
present essay proposes also a new terminologyrkénatandards’, which would better
comprehend all the transnational regulatory worét thas been on-going, in fact.
Nonetheless, a different terminology would not remahe concerns related to
proliferation of such standards.

Proliferation of market standards has brought bigllenges towards legitimacy on
creation and setting of such standards as weltesuatability and State responsibility
towards the behavior of the bodies that have istuea.

Concerns related to legitimacy intend to answestjoes such as:
1) ‘who is producing the standards?’; and
i) ‘where such authority comes from?’

On the other hand, concerns related to accourtiahiie related to:

i) are there scientific basis for the creationwils standards?;

i) who responds for the setting of market standardder a market/government failure
and a multilateral trade system perspective?

This essay proposes that meta-regulation woulthé&ey to answer such questions and
to calm down their related concerns.

Many meta-regulation efforts have been on-gointit spdifferent sectors and strategic
areas. In general, so far, the existent meta-gaves efforts have taken the structure of
‘an internally oriented collaboration between ailed number of like-minded peers
active in the same sector, an inclusive processgito bring and influence as large as
possible a subset of standards initiatives andr cfa&eholders in a particular industry,
and a collaboration between frontrunners from é&waof different fields®. In the end,
their poor efficiency - as pointed out by some vimgkpapers and distinct scholars - is

% Derkx, 2013, at 15.
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also related to legitimacy and accountability, sinhey do not diminish the overall
problem of proliferation of standards, ‘standartima of standards’, and general
confusion among producers and consumers, lettieg nlarket too free to decide
whatever it wants to do.

Due to fragmented initiatives in the process of arwegulation for market standards,
‘the need for enhanced relationships, trust ancergtanding among the various actors
involved is so big that these secondary effectmefa-governance initiatives are often
considered just as important, if not more importéman the actual official outputs these
processes generat&.

Perhaps, a multilateral stakeholder structure, sa&hHSO or UNFSS would gather
together a larger number of stakeholders and doaN@ more legitimacy on the setting
of meta-regulation on market standards, which codichinish the problems of

‘greenwashing’, anti-competitive practices and madfices in the standards- setting
business.

One of the biggest challenges would be the chosterden a model of meta-regulation
based on a ‘secretariat’ or based on ‘membertfiipA membership model — such as
the one established by ISO - would generate moppat for the meta-governance
process among member organizations and Statesesihdps would lead more easily to
a plurilateral or multilateral collaboratiti, On the other hand, a model based on
secretariat - such as the one created by the UNF88&uld have more autonomy and
as such could lead to a process of meta-reguldtian operates faster, more decisively
and more productively®>. One should not forget that, in the end, the goab achieve
effectiveness.

ISO has been ‘stigmatized as a club dominated ivaterindustrial groups, where civil

society has no real role to play. ISO members atomal standards bodies; many of
which in turn are private non-profit groups, ofgominated by private companies. Not
only is civil society excluded from the decisionkimay process — it may not even
exercise a critical role, as proposed standardsliffreult to access. Even adopted ISO
standards cannot be accessed free of charge bubmpsirchased. Such legitimacy and
accountability issues may appear irreconcilablehwite privileged status that ISO
standards seem to have at the W®’

Due to ‘their global reach, extensive expertiseprgj legitimacy, perceived neutrality

and ability to act as a gateway to more governnmieviblvement, UN agencies are

particularly well-positioned to successfully takp such a meta-governance role (...)
UN involvement would also be beneficial when it cems the meta-governance of
exclusively private standards setting fiefd3' Thus the UNFSS could be well

positioned in taking up such a role. In fact, untiher auspices of the UNFSS, national
platforms have been built in China and in Indiajclipurport to become UNFSS focal
points in order to coordinate between standardinatomposed of public/private sector,
and policymakers, thus establishing a feedbackesyghat would build on a whole

scenario for private standards.

19 perkx, 2013, at 18.
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This essay also proposes the creation of a matketiards focal point in all interested
countries, particularly emerging countries as Byast as to accommodate TBT and
SPS measures and concerns and become an estaldtsinedre to deal with issues
related to different trade barriers caused by fa@ltion of market standards. Such
national focal point could be an inter-ministetady, which could combine together
the works and staffs of different private and paiblational bodies.

Such an initiative would certainly enhance legitoy@and accountability, which is one

of the main concerns in the punctual efforts ofareigulating market standards, so far
it would involve directly government, non-governrterentities as well as the private

sector, thus levelling the playing field among deped and developing countries

partners.

In summary, this article defends the creation ofiaternational body on private
standards, which will bear responsibility for thegotiation of these basic rules and
also for the representation of their stakeholdersther trade international fora, such as
the WTO - the meta-organization in charge of treelgulation — and its landmark
Agreements on TBT and SPS measures.

In conclusion, standards could be mandatory, nondai@ry, private, governmental,
transnational or from any other kind, but if thefeat international trade, they must
follow basic principles and rules and be represemg their stakeholders. Moreover,
they must have an international body to guarante&r tlegitimacy and their
accountability and defend their rules when theyat@ampacts on other established
international trading rules.

The WTO SPS and TBT Committees are committing @esgic error not taking more

seriously the issue of private standards. Theipalimaneuvers to always postponing
decisions in the SPS Committee and the strategjondiscuss the issue seriously in the
TBT Committee will damage the interests of all WO Members. Private-market

standards are already affecting multilateral traade] should be scrutinized jointly by

the TBT and the SPS Committees, since they areiggow the grey area between

TBT and SPS measures..

It is past the time that one could, on this matfeflow the ancient saying of
Hippocrates — ‘prevention is better than cure'.wihistanding with such lapse of trade
strategy, it is not too late to remedy the nonratézl multiplication of market standards.
Certainly, better late than never to meta-regula¢emarket.



